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EXECUTIVE SUMMARY 


i 

PRIVACY 

There has been an explosion in employee privacy-rights litigation in recent years, and 
employees are experiencing growing success with lawsuits of this nature. In a survey done by 
Jury Research Inc., there has been a 20-fold increase in the number of successful verdicts 
between the periods 1981-84 and 1985-87. In 1985-87, the average award was over 
$300,000; but during 1979-80, the average had been zero — because no successful employee 
rights verdicts were reached during that period. 

This sharp increase in privacy rights litigation, sometimes referred to as a “second civil 
rights revolution,” is the result of an erosion of the doctrine of “employment at will.” English 
common law long presumed that unspecified employment was for a term of one year, with no 
discharge except for good cause. That was modified during the industrial revolution, and by 
1900 the standard was employment at will by either party — and discharge for good cause, no 
cause, or even morally wrong cause, with no legal cause of action. 

It wasn’t until the end of the 19th Century that there was discussion of privacy as a right. 
The first in-depth discussion of the issue came in 1890 in an article published in the fledgling 
Harvard Law Review by Samuel Warren and Louis Brandeis. They argued for a broad privacy 
principle, seen as supporting the torts of defamation and property rights. 

This broad concept of privacy developed slowly, however, and the actual manner in which 
a right of privacy might be utilized remains vague. What is clear is that in addition to the tort 
of intrusion, there seems to be a solid legal defense of privacy in dismissal actions for 
moonlighting, extramarital affairs or other off-the-job activities that employers might frown 
upon. 

As to the federal constitutional and statutory law regarding privacy, the Supreme Court 
ruled in 1965 in Griswold v. Connecticut that an implied privacy right exists within the 
“penumbra” of guarantees in the Constitution’s Bill of Rights. The constitutional policy 
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protections that arise from Griswold apply to the actions of the federal government and the 
states, and therefore cover all public employees. With some limited exceptions, they do not 
restrict private employers. Absent specific state or federal legislation, only the common lawtorts 
such as “invasion of privacy” and “defamation” define the privacy rights of private employees. 
Nevertheless, the protections afforded public employees are important to private employees 
because many courts and arbitrators look at constitutional protections for guidance on the type 
of privacy interests that deserve protection. 

Since the late 1960s, many states have enacted laws that create exceptions to the 
employment at will doctrine. Three common law exceptions have been used to expand 
employee rights and enforce privacy interests: (1) wrongful discharge against public policy; (2) 
express and implied contract rights; and (3) a covenant of good faith and fair dealing. 

Ten years ago, the right of privacy applied to the privacy of personal records. The recent 
burst of employee privacy actions has largely been based on tort law, rather than contract law. 
This is in part because successful tort plaintiffs can seek damages for emotional distress and 
punitive damages, in addition to lost wages. 

Essentially, employment-related litigation is the fastest-growing area of tort law, and there 
are no indications that this trend will change. And consistently, privacy-based actions have 
represented a significant proportion of employment litigation. 

DRUG TESTING 

Both the federal government and the private sector have a legitimate interest in maintain¬ 
ing a drug-free workplace. According to a report from the Research Triangle Institute, 
American business suffered $71.5 billion in losses in productivity and employmentfrom alcohol 
abuse and $34 billion in losses from drug abuse. 

The American public has become increasingly concerned about drug abuse, from both the 
supply and demand standpoints. In testimony relating to the 1987Maryland Amtrak train crash 
that killed or injured nearly 200 people, it was asserted that nearly 80 percent of Conrail 
operating staff used drugs or alcohol. Similarly, the drug bill has become a major campaign issue 
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this year: many proposals, including drug testing, have been circulated and even incorporated 
into an Omnibus Drug Bill which expresses the public’s sense of frustration with the subject. 

Nevertheless, employers in the public and private sectors, and representatives of various 
trade associations and labor unions, have serious reservations as to the efficacy of drug testing. 
There is almost universal condemnation of “random drug testing,” and there seems to be little 
supportfor a policy issued in 1986 by the President’s Commission on Organized Crime, which 
recommended that all U.S. employers screen applicants for drugs and adopt a policy of zero 
tolerance. 

Most union officials contacted during the preparation of this report believed that drug 
testing is justified as part of a rehabilitation program, for just cause or post-accident. For 
example, the Air Line Pilots Association is adamantly opposed to random drug testing for its 
pilots because although the public has a legitimate interest in drug-free pilots, no accidents of 
scheduled airliners have been linked to pilot substance or drug abuse. In the same vein, Vernon 
McDougall, Safety and Health Representative of the International Brotherhood of Teamsters, 
has stated that the Teamsters have fairly strict self-imposed guidelines and have had a drug¬ 
testing program in force since 1984 for truckers. 

A February 1988 Business Week survey found that 49 percent of all firms surveyed tested 
some job applicants for drugs. However, management of many companies expressed strong 
reservations to drug testing both as a pre-employment screen and for those already employed. 
Some of the problems pointed to include the additional testing staff, laboratory cost, loss of 
morale of employees, and many types of clinical problems that relate to the integrity of the 
testing process. 

What is clear is that the drug testing issue is a much more complex one than originally 
assumed and that the negative impact of poorly thought-out policies on the American labor 
pool, American competitiveness and general employee morale has yet to be fully understood. 
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SMOKING 

While it now seems that smoking in the workplace is at issue everywhere, litigation over 
workplace smoking is relatively new. In 1976, Gaspar v. Louisiana Stadium and Exposition 
District addressed the right of a nonsmoker to demand restrictive nonsmoking regulations of 
an employer. In that case, the federal court found that “The U.S. Constitution does not 
provide judicial remedies for every social and economic ill.” Since that time, several courts have 
questioned the power of the judiciary to impose no-smoking rules in an employee’s workplace. 
The D.C. Court of Appeals found in Gordon v. Raven Systems and Research Inc. ( 1983 ) that, 
“The common law does not impose upon the employer the burden to conform his workplace 
to the particular needs or sensibilities of an individual employee.” ^ 

The regulatory trend, however, and the growth of no-smoking regulations has steadily 
increased. More than 13 states and 300 communities already require private employers to 
regulate smoking in the workplace. These restrictions run the gamut from voluntary 
nonsmoking areas to mandatory dismissal of employees who smoke. A Chicago company. 
United States Gypsum (USG) Corporation, initiated a policy effective September 1,1987, 
dismissing employees in its 1,300-worker, nine-plant ceiling-tile division who smoke either on 
or off the job. While the company justified its action on health and safety grounds, it is not clear 
what was being done to improve the air quality of the USG plants generally. 

Where unions are present in the workplace, the workplace smoking issues are being 
negotiated at the local and not national level. In other cases, local government has stepped in 
where management has not been sensitive to the rights of smokers. For example, a private 
company, DCA Inc. of Minnetonka, MN, had an off-the-job no-smoking policy that was 
overruled by the Minnesota Human Rights Commission. The Duluth News Tribune quoted 
DCA President Edwin Geigle as saying, “Our advice had been that smokers are an unprotected 
class, so you can discriminate against them.” 

As many courts and arbitrators are now extending the constitutional protections afforded 
public employees to privacy cases involving private employees, it is hoped that Mr. Geigle’s view 
will not prevail in litigation. But, it is the opinion of John C. Fox of the offices of Pillsbury, 
Madison and Sutro (and consultant to the Tobacco Institute) that courts will be resistant to 
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hearing these types of cases and will want the employee and employer to settle these issues 
among themselves. 

It is not dear how serious the possibility of extensive employer regulation of off-hours 
smoking actually is. In our discussions with public employee unions, it had not yet become an 
issue for them. But all of them felt that if employers did begin to regulate off-the-job activities, 
they would move in opposition. 

GENETIC TESTING 

Genetic testing is a method of identifying individuals or groups with particular traits or 
genetic damage who may be at increased risk for disease. According to John Venable, medical 
director of Dow Chemical, in the mid-1970s the initial goal of genetic testing was to counsd 
workers about hazards. But the researchers did not turn up what they were looking for — 
“hypersusceptibility” to some of the conditions that could be triggered by exposure to toxins 
in the workplace. By the time the federal Office ofTechnology Assessment determined in 1983 
that genetic tests could predict what might happen on the job, genetic testing has been largely 
abandoned. 

Then, as the Occupational Safety and Health Administration (OSHA)became more 
involved in developing regulations concerning employment-related health issues like identifi¬ 
cation and regulation of exposure to harmful chemicals, and the employee’s right to know, 
genetic testing came back into more common use. 

A growing issue of concern has been the use of genetic tests to deny employment, 
discriminate against certain groups, or deny health or pension benefits. Sickle cell anemia, for 
example, has been linked to exposure to benzene and related chemicals, and employers with 
those substances in the workplace have been tempted to discharge workers who tested positive. 
But some states, such as Florida and Louisiana, have moved to prohibit discrimination on sickle¬ 
cell related grounds, and others may follow suit. 

Although this field is still in its infancy, developments should be carefully monitored. The 
major task is balancing the considerations of personal privacy and nondiscriminatory treatment 
with the employer’s obligation to provide a safe workplace. Certain states have already moved 
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to protect workers from some of the more problematic aspects of genetic testing. Florida, for 
example, bans any discrimination based on blood tests. And it could be argued that this 
statutory protection might also apply to those who test positive for nicotine in the blood. 

AIDS 

While a health-related issue, the testing for AIDS is a unique problem. The AIDS issue 
is a highly volatile one, with numerous job and even school-related instances of AIDS sufferers 
being barred from association with peers or being denied job-related health insurance. 

In Nassau County School Board v. Arltne4Z0 US 273 (1987), the Supreme Court held that 
action motivated by fear of contagion is handicap-based discrimination and is covered under 
the Rehabilitation Act of1973. In this case, a teacher with tuberculosis was reinstated by the 
school board. Although the case makes no mention of AIDS sufferers, sources at the Education 
and Labor Subcommittee on Select Education, which oversees the Rehabilitation Act, and a 
public affairs spokesman at the Supreme Court maintain that the commonly held legal 
interpretation of" Arline" includes those with AIDS. The lower courts are now taking up the 
issue of whether people with HIV seropositivity (asymptomatic carriers of the AIDS virus) are 
protected under the Rehabilitation Act. There are two potentially precedent cases that would 
address this issue. In a California case. Doe v. CenteneUa , a man with HIV seropositivity was 
denied admission to a rehabilitation program. He sued under the Rehabilitation Act. A New 
York case. Doe v. Westchester County Medical Center , involved denial of employment based on 
an HIV-positive test. 

The U.S. Department of Justice has also evolved in its thinking. In 1986, the Justice 
Department issued guidelines that said that the ability to transmit a disease should not be 
covered under the Rehabilitation Act. The Supreme Court disagreed with this position in the 
Arline case. Recently, the Justice Department revised its guidelines and included people who 
test positive for the AIDS antibody under the Rehabilitation Act. While these guidelines are 
merely advisory, they may have some influence on the outcome of pending cases. 

Generally, private-sector managers have been increasingly circumspect in their treatment 
of AIDS testing. In the federal workplace, executives now consider such issues as education for 
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managers and staff, privacy and confidentiality, screening or testing, and the.right of co-workers ' 
to know about AIDS cases. In a recent study done by the Government Accounting Office on 
AIDS in the workplace, the overriding concern of the managers was that the existence of 
gnidelinp* should not be seen as a substitute for careful consideration of each case’s 
circumstances. To date, there has not been the national epidemic of employer intrusions into 
the private lives of workers that occurred with drug testing, and it does not seem likely that this 
will occur. 


INVESTIGATIONS AND ELECTRONIC 
MONITORING 

With the growth of an employer’s ability to monitor all employee activities, work-related 
or not, the question must arise concerning the boundaries to such surveillance. 

Some courts have held that as long as the investigation or surveillance is direcdy job- 
related, and the monitoring or investigative technique does not intrude on the seclusion of 
employees (to their knowledge), then it is justified. But in extreme cases, such as the search 
of an employee’s home by an employer, even a search with notification has been held unrea¬ 
sonable. 

When the surveillance is governmental, of course, the limitations on search and seizure in 
the Bill of Bights usually apply. The most troublesome distinction to be drawn is that between 
the government acting as government and the government acting as employer. In the private 
sector, the rule has been that less protection for the object of the investigation is available. But 
in case of a physical search — the search of a purse in an employee’s locker -- at least one court 
has held that the employee had a “legitimate expectation of privacy” that should be upheld. 

The courts and legislature enter the picture most often when the monitoring is of an 
electronic nature — e.g., listening to telephone conversations, overseeing computer work, or 
malting audio or video recordings of work areas. 

Many states have passed laws restricting employee monitoring. A recent Connecticut law 
prohibits electronic surveillance of any area designated for the health and comfort of employees 
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or for safeguarding their belongings. At the federal level, Representative Don Edwards (D-CA) 
introduced HR 1950 to amend the federal wiretapping law to restrict employer monitoring. 
The bill was referred to the Subcommittee on Courts of the House Judiciary Committee in 
1987, and there has been no action. 

The practical result of employee monitoring is often low morale, decreased productivity, 
and destructive countermeasures — especially when the monitoring is heavy-handed and 
restrictive. 


LIE DETECTORS 

Definite progress has been made in restricting the use of lie detectors or polygraphs by 
employers. On the state level, serious restrictions have been placed on employer use of 
polygraphs. In Illinois, for example, polygraph examiners may not ask about religion, beliefs 
on racial matters or political views. Beyond the moral, social and management problems 
surrounding the subjection of present or potential employees to a test to determine veracity, 
there is the problem that the test itself often “lies.” Most experts place the accuracy of 
polygraph testing between 90 percent accurate and only 30 percent accurate, depending upon 
the setting, the operator, the subject, the equipment and numerous other highly unpredictable 
variables. 

Legislation at the federal level has proceeded more slowly than on the state level, due to 
resistance from national business groups. Public Law 100-37 was recently passed, however, 
banning the use of polygraph tests in companies that are engaged in interstate commerce—with 
exemptions for governmental, national defense and national security employees. 

The success of these efforts after several years of failure seems to indicate that concerns over 
worker privacy and the reliability of investigatory technology are finally reaching national 
decisionmakers. 
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PERSONAL RELATIONSHIPS 


The issue of personal employee relationships is a tangled one. On the one hand, employers 
have legitimate interests in maintaining a reputable and credible work environment that is 
capable of meeting the organization’s goals ofproductivity and efficiency. On the other hand, 
society recognizes and encourages the right of employees to freely associate and pursue personal 
relationships that do not adversely afreet job performance. 

Many companies have no-spouse hiring and no inter-office dating rules based on 
l egit i mat e company concerns about conflict of interest. A leading case is RuUm-Miller v. IBM, 
where an IBM employee was fired when she continued to date a former employee after he went 
to workfor a competitor. IBM argued that it had the right to inquire into a manager’s personal 
relationships even if no evidence existed that those relationships interfered with job perform¬ 
ance because morale ofthe manager’s subordinates might be affected. The court held that the 
company policies supporting employee privacy created expectations that no company interfer¬ 
ence would occur. 

In the Rnlon-Miller case, the court looked at de facto company policy. Increasingly, the 
court has looked as well at state anti-discrimination statutes, which also address prohibition of 
certain types of relationships, for example, homosexual ones. Both Wisconsin and the District 
of Columbia have included sexual orientation in their anti-discrimination statutes. 

Constitutional challenges under the Bill of Rights have been one avenue public employees 
can pursue to create a “zone of privacy” and the tort of intrusion is always available in private 
civil cases. 

PERSONALITY TESTING 

As businesses increasingly rely on personality tests in personnel matters, critics of the tests 
have begun to question their constitutionality and reliability. 

One leading psychological test, for example, inquires into the employee’s religion, sexual 
preference and handicaps, thus violating state and federal equal opportunity laws. As lie 
detector testing has become discredited, other employers are turning to tests that purport to 
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measure basic honesty. Some employers swear by personality tests as a way to cut mis-hirii 
and turnover, but Alexandra Wigdor of the National Research Council states “For a large 
number of people, tests can predict roughly who will perform a given job well, but for any one 
person, especially one who doesn’t test well, they can be hopeless.” 

As long as managers believe that personality tests are a useful tool, they will continue to 
be used. It is also clear that they will continue to be challenged by employees who believe the 
tests are a violation of privacy or an unreliable indication of job performance. 


FREE SPEECH 

The U.S. Supreme Court held in Connick v. Meyers that there should be no infringement 
of free speech for the public employee unless its exercise affects performance, working 
relationships or the business of the government agency. In the private sector, the Supreme 
Court also held in Shultz v. International Coils Inc. that there will be situations where it would 
be constitutionally improper for a private employer to impinge upon the free speech of 
employees. An example of this would be stifling the exercise of free speech of a safety inspector 
at a nuclear power plant. 

Restrictions on employee political activity are prohibited by statute in a number of states. 
In addition, many states have free speech guarantees written into their statutes, although when 
employees take public positions contrary to the best interests of the company or make 
comments directly critical of their company, these are seldom upheld as legitimate exercises of 
free speech. 




CRIMES 


This is an especially difficult area, involving the impact of a criminal charge on the job status 
of an employee and the use of criminal records for employee screening. Across the United 
States, state courts have not taken consistent stands on the issue. 

Some state courts have held that as long as the crime (or action resulting in indictment) 
occurred outside of working hours, dismissal might not be justified. Drug testing is often an 
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indicator of off-the-job drug use, because residues of marijuana, for example — including"" 
passive inhalatio n of marijuana smoke—can remain in the system for several weeks. This activity 
may have litde or no connection with on-hours job performance, but in those states where 
marijuana smoking is a crime, dismissal for criminal behavior is a possibility. 

The strongest constitutional protection appears to be when the crime involved does not 
include elements ofviolence or violation of a trust relationship (for example, theft, fraud, etc.). 

MANAGEMENT CONSIDERATIONS 

In instances where a company takes disciplinary action against employees over matters not 
rightfully the company’s concern, the entire company suffers. When an employee is rebuked 
for off-duty behavior not related to job performance, the supervisor is often imposing personal 
standards. Unless off-duty actions reduce ability to perform job assignments, interfere with the 
performance of others, or affect the reputation of the company in a major way, the line that 
separates on-the-job business from an employee’s private life must be maintained. While off- 
the-job smoking has not yet become a major employment issue in the United States, it is likely 
to become one. And like the related issues discussed above, corporate managers will be required 
to deal with it in a knowledgeable manner, balancing the needs of the business and the rights 
of the individual. 
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INTRODUCTION 
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This paper will focus on issues surrounding privacy as they have occurred in the workplace. 
It will not discuss privacy issues generally as they arise between a citizen and local, state or federal 
governments except when that citizen is a government employee. Neither will it discuss 
commercial privacy problems, such as confidentiality of credit records. The paper will discuss 
both public and private employment and the significant differences in privacy protection 
available to the two groups. It will also explore the issues, remedies and protections that are 
associated with several divergent categories of privacy issues. 

Essentially, workplace privacy has become an extremely broad area. It is not merely the 
tortious invasion of privacy nor simply constitutional protection of privacy, although these two 
matters will constitute the bulk of our discussions. It includes all issues relating to employer 
acquisition and possession of employee information. 

This paper will examine privacy issues in the workplace by looking at issues like genetic and 
drug testing, AIDS, investigations and electronic monitoring, personality testing, free speech, 
crime, personal relationships, and smoking. Although most of the information garnered relates 
to on-the-job activities, there are some interesting inferences that can be drawn with respect 
to the regulation of off-hours activities ofemployees, both in the state and federal governments 
and in the private sector. For example, some drug tests identify drugs or metabolites that have 
been in the bloodstream for over three days. If a person is tested on Monday morning, this may 
be an indication of weekend behavior but not necessarily an indication of impairment on the 
job. 

This paper will attempt to identify the important trends that are now emerging in the field 
of privacy during work hours and, perhaps more ominously, outside of working hours. 
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EMPLOYEE RIGHT TO PRIVACY: 

AN OVERVIEW 

There has been an explosion in the area of employee privacy rights litigation in recent years. 
This is in large part because of the growing success employees are experiencing with lawsuits 
of this nature. In a survey done by Jury Research Inc., there has been a 20-fold increase in the 
number of successful verdicts between the periods 1981-84 and 1985-87. In 1985-87, the 
average damages award was for over $300,000; during 1979-80, the average was zero - no 
successful employee rights awards were made during that period. x 

We will initially examine the nature of this growth in employee right-to-privacy litigation 
and its relation to other areas of the law -- federal constitutional and state law - with an eye to 
how this growth might affect attempts by employers to limit or prohibit smoking by employees 
during off-work time. Since the history of such attempts is still very limited, analogies to other 
similar intrusions into the private life of employees will be utilized whenever appropriate. 

Until the past 10 years or so, the right of privacy largely meant the privacy of records. The 
Federal Privacy Act of1974 concerned disclosure of government records on individuals., The 
federal Privacy Protection Study Commission recommended in July of1977 that all employees ' 
have access to see and copy all records that an employer maintains about them. It is not clear, 
however, how much influence these laws and recommendations actually had, especially with 
local private sector employers. National concern with intrusive data bases has not diminished. 
By 1988, the credit record firm TRW held files on over 133 million people. Some states now 
have record-confidentiality statutes,, but employee privacy has largely been a litigated issue. 

The vast majority of employee privacy issues have been handled in the courts as tort actions, 
rather than contract actions. This is for several reasons, including the difficulty of proving 
implied contract and the fact that successful tort plaintiffs can seek compensatory damages for 
emotional distress and punitive damages, in addition to lost wages. There is also, at the federal 
level, a private cause of action for violation of the 14th Amendment (loss of job without due 
process), 4 but it has not been greatly utilized in privacy actions. We shall look at a brief history 
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of privacy actions in tort law, review the constitutional principles upon which it is, in part, based, 
and finally, take a look at federal case law in the area. 

Briefly, it can be said that there is not much statute law at the federal level that seems to 
address the privacy problem. Equal Employment Opportunity Commission (EEOC), for 
example, will not act unless there is an interference with work or a harassment that is based on 
age, race, sex, religion, or national origin and Title VII of the Civil Rights Act of1964 affects 
only those actions involving religion. Finally, we shall take a look at state constitutional and 
statute law in this area. Briefly, there is a good deal more activity at the state level on this issue 
than at the federal. 

THE COMMON LAW RIGHT TO PRIVACY IN TORT 

Up until the end of the 19 th Century, there was little or no discussion ofprivacy as a right, 
exceptfor Judge Cooley’s treatise on torts where he spoke of “the right to be let alone. " s The 
first in-depth discussion of the issue came in 1890 in an article published in the fledgling 
Harvard Law Review by Samuel Warren and Louis Brandeis. They argued for a broad privacy 
principle, seen as supporting the torts of defamation and property rights. “While solitude and 
privacy have become more essential to the individual... modem enterprise and intervention 
have, through invasions upon his privacy, subjected him to mental pain and distress far greater 
than could be inflicted by mere body injury.”^ 

This concept developed slowly, however, and the actual manner in which such a right of 
privacy might be utilized remained vague. In 1960, professor William Prosser, the most 
influential voice in tort law of this century, wrote that the general action on privacy grounds 
could be broken up into four specific torts: 1) appropriation of the name and likeness of 
another; 2) unreasonable intrusion upon the seclusion of another; 3) unreasonable publicity 
given to another person’s private life; and 4) publicity that unreasonably places a person in a 
false light before the public. 7 It is the second action in tort, for unreasonable intrusion upon 
the seclusion of another, which appears to be most related to the off-duty smoking issue. 

Prosser’s analysis was ultimately adopted by the Second Restatement of Torts (1977). That 
restatement is now accepted as the standard by nearly all courts in the United States. Section 
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652B provides: “One who intentionally intrudes, physically or otherwise, upon the solitude^ 
or seclusion of another or his private affairs or concerns, is subject to liability to the other for 
invasion of his privacy if the intrusion would be highly offensive to a reasonable person.” 

It is therefore generally accepted that certain “inalienable*’ rights are entitled to protec¬ 
tion, and many commentators believe that a right of privacy is among those rights. But the 
question still remaining to be resolved is one of definition -- which privacy interests are entitled 
to protection? Consider, for example, the discharge of an employee. There are a number of 
grounds upon which to challenge a dismissal: 

- wrongful or abusive discharge (especially when you change working conditions for 
long-term employees); 

- no provable impairment of ability to do job; 

- unilateral implementation of rules without union bargaining; 

- lack of just cause; 

- faulty administration of dismissal procedures (especially when some fact needs proving 
for dismissal); and 

- lack of legitimate (measurable) connection to health and safety or productivity. 

Although it is most likely that a right of privacy issue will be raised in a situation where the 
employee has been dismissed—in that case, an injury has clearly occurred—the interactive issues 
of an employer’s rights, the common law doctrine of employment at will, and the degree of 
involvement of privacy issues in the particular dismissal do not always result in a clear legal 
precedent. This is further complicated by the fact that different dismissal grounds involve 
different considerations. Accordingly, each of these grounds for dismissal will be discussed 
separately below. First, the basic common law doctrine of employment at will should be 
examined. 


15 




2023294474 





EMPLOYMENT AT WILL 


According to the Research Institute of America, employee actions are now the largest 
single group of lawsuits being brought in federal court. Even non-union workers have been 
successfully challenging the once undisputed “employment at will” doctrine. This has been . * jj 
called the “second civil rights revolution,” and wrongful discharge suits are now allowed in(^ 
states. For example, the state o f Montana haspasseSlegislation which gives all privatesector 
employees those protections usually granted to union workers. In part, this is an outgrowth 
of the employee rights movement which also produced: 


- right to know about workplace hazards; 

- protection for whistle-blowers; and 

- worker access to medical and personnel records. 

But it is also part of a long-term evolution of the employment at will doctrine. English 
common law long presumed that unspecified employment was for a term of one year, with no 
discharge except for good cause. This was modified during the Industrial Revolution, and by 
1900 the standard was employment at will by either party — for jtood_caus e»jiOLcause, or eve n 
m orally w rong cau se, with no legal cause of action. 

But since the late 1960s, many states have enacted laws that create exceptions to the 
employment at will doctrine. Three common law exceptions have been used to expand 
employee rights and enforce privacy interests:, 

1) Wrongfu l discharge against mblic bolicv . This includes being asked by employer to 
perform illegal actions or being prevented from exercising statutory rights, e.g., filing 
employee compensation claims. 

2) Express and im plied contrac t rj^hts. This includes situations in which company policy 
would lead an employee to a reasonable expectation of job security in the situation in 
question. 
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the-job action s that do not affect an employee’s performance o r employer’s reputa¬ 
tion are of no concern to the employer and therefore a discharge based on such acts 
is a breach of good faith covenant . The issue is further complicated by the fact that 
while most union contracts include a “ dismissal onlvforiust cause” clause, many non¬ 
union employers have not made that concession. 

There are novjQlO^tates thatreeegnize th e public policy exception to the employment ay 
will doctrine and nearly all states allow an action in tort for intrusion. Based on the case law, 
there seems to be a solid legal defense of privacy to dismissal actions fo r moonlighting, 
wrtramarital affairs nr other off-the-job activities that employers may frown on . The general 
feeling among commentators is that, at least in the public sector, jrnoral otLPolitical issues are 
rmfryf hrfl inH* as grounds for dismissal, including radical political or social beliefs. In the private 
sector, they are becoming increasingly risky in terms of litigation potential. The argument is 
often madff that such rules are merely strategies to get rid of independent or troublesome 
employees. 

Arecent unsettling development in this area has been the growth of “ emplo yment at will” 
contracts. Some companies have been requiring new hires and even present employees to sign 
a gtYv»nu»ntg stating that they can be fired at any time with cause. This has been most common 
in states like California, which leads the nation in the number of wrongful discharge cases per 
year and the average jury recovery ($861,000 in 1987). 

FEDERAL CONSTITUTIONAL AND STATUTORY LAW 


Although Justice Brandeis did insert some language into a 1928 dissent on the “right to 
be let alone, it was not until 1965 in Griswold v. Connecticu t that the U.S. Supreme Coi 
ruled that an implied privac y right exists within the “penumbra” of guarante es jn the 
Constitution’s Bill of Rights . 1Q While that case involved the very private matters of personal 
relationships and procreation, subsequent cases expanded the right to “freedom to associate 
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and privacy in one’s associations’^ and the disclosure of personal medical records, holding that 
the riphr of p riyacv includes “an individual’s interest in avoiding disd psure o f personal^ 
matters .”^ In 1987, the court decided O’Connor v. Ortega na which, although it dealt with 
a public employee, was the first review of privacy as a private tort action. The case involved the 
search of a state employee’s desk without prior notification or approval, and found that such 
a search must be “justified at its inception” by the fact that reasonable grounds exist for 
suspecting that the employee is guilty of work-related misconduct, or because it is necessary for 
another work-related purpose. The search may not be excessively intrusive, and the methods 
used must relate to the objective of the search. 

The constitutional policy protections that arise from Griswold apply to the actions of the 
federal government and the states, and therefore they cover all public employees. With some 
limited exceptions, they do not restrict private employers. Absent specific state or federal 
legislatio n, only the common law torts such as “ invasion of privac y” and “ defamatio n!* define 
the privacy rights of private employees. Nevertheless, the protections afforded public 
employees are important to private employees because many courts and arbitrators look at 
constitutional protections for guidance on the type of privacy interests that deserve 
protection. M 

In addition to the Federal Privacy Act, a number of other federal statutes affect workplace 
privacy. The Federal Fair Credit Reporting Act covers employers’ information gathering 
practices. 1S The Omnibus Crime Control and Safe Streets Act proscribes interception of wire 
anH oral c ommunicati ons where the employee has a subjective expectation of privacy. 16 The 
National Labor Relations Act makes it an interference with the right to organize to put 
employees under surveillance during an or ganizin g campaign and a refusal to bargain for an 
emplo yer to unilaterally impose new testing or surveillance devices without p rior bargaining 
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STATE CONSTITUTIONAL AND STATUTORY LAW 


According to a recent article in the ABA Journal, from coast to coast, judges ofour highest 
state courts are urging lawyers to premise claims foP mdividual protections on state const itu- 
tions. And a lawyer who fails to do so “is skating on the edge of malpractice.” 1# 

The statesirf^daska, Arizona, California, Florida, Hawaii, Illinois, Louisiana, Montana, 
South Carolina, and Washington all have some form of privacy guarantee written into their 
constitution^Maryland and Bhode Islandj)both have statutory provisions protecting privacy 
of persons in the state. 19 While some of them apply only to public emp^yees, they have been 
used to demonstrate the public policy importance of the right to privacy. Most states recognize 
the concept ofa right to privacy in their common law with the exception (^Minnesota, Nevada, 
North Dakota, and Wyoming^ 

Most state constitutions also have provisions similar to the Fourth Amendment of the U.S. 
Constitution concerning search and seizure. These amendments, which are often dted in 
workplace cases, have sometimes been interpreted more liberally than the federal Fourth 
Amendment standard.^ *— 

' To the extent that an employer establishes policies under which privacy rights are limited 

and based on legitimate workplace considerations, the courts may well duly defer to those 
policies. This is especially true if the policies have been narrowly drawn, clearly stated, and made < 
a term and condition of employment. There are, however, other areas -- such as an employee’s 
off-duty conduct — where even express employer policies can be challenged as an invasion of 
privacy. Such policies especially are suspect where they cannot be directly related to workplace 
needs. a "" 

As suggested above, one of the critical factors a court will consider is how, in fret, the 
company or agency rules restricting employee privacy were drafted, negotiated and J mple- 
mented. The following considerations are all very important. ——» 

/ - Are the rules broadly drawn, or are they drawn narrowly enough to limit unnecessary 


/ - Are the rules broadly drawn, or are thq 
intrusion into employees’ private lives? 
<s*l. ” 
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- Arc the rules based on actual effects of the prohibited activity on performance, morale 
or company reputation or are they based on preconceived notions that such activity 
might harm the company? 

- Was such a notion, if false, reasonable and made in good faith? 

• Are the disciplinary alternatives the least or most intrusive alternatives available in 
dealing with the problem, e.g., drug counseling versus immediate dismissal? 

Were the rules on off-the-job conduct imposed suddenly from above or were they 
developed internally, written out plainly, circulated, and made a term and condition of 
employment? 


Each of these concerns has been held by one court or another to have had an influence on 
decisions concerning the validity of company rules restricting employee privacy.^ 

The development of state privacy laws has varied among the states, and relevant state 
statutes will be discussed in the specific areas listed below. In addition, a list of state statutes 
that have relevance to restrictions on after-hours activities such as smoking are listed as an 
appendix at the end of this paper. 



DRUG TESTING 

That employers are concerned with the matter of drug and alcohol testing is no surprise. 
According to a report from the Research Triangle Institute^ American business suffered $71.5 
billion in losses in productivity and employment from alcohol abuse and $34 billion in losses 
from drug abuse. In testimony relating to the 1987 Maryland Amtrak train crash that killed 
or injured nearly 200 people, it was asserted that nearly 80 percent of Conrail operating staff 
used drugs or alcohol.^ This statistic raises the question of possible employer liability for 
negligent hiring of an employee who later injures a customer, co-worker or member of the 
public while under the influence of drugs or alcohol. And when handled improperly, the 
screening of employees and potential employees for possible drug or alcohol-related problems 
has been a source of significant numbers of privacy litigations. While there is little doubt that 
a justification for drug testing is much stronger in work environments where intoxication may 

cause grave injuries or fatalities, the proper mechanics for such testing are still much in doubt. 
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Congressional transportation leaders supported H.R. 5210, proposed by Rep. Thomas'’ 
Foley of Washington, which mandated drug testing for rail, airline and trucking workers. It 
was signed into law by the President (P.L. 100-690) on November 18,1988. 

Some employers have expressed concern over the efficacy of drug testing in the workplace?^ 
One such employer, Lewis L. Maltby, is Vice President of Drexelbrook Controls, a company 
that makes precision instruments that control hazardous materials in chemical plants and 
refineries. Maltby is opposed to drug testing on several grounds, even though many of his 
employees are in “safety sensitive” positions. He makes two principal arguments against 
workplace drug testing. One argument is the high rate of inaccuracy - with staggering error 
rates of between 30 and 70 percent false-positives at some labs. A second reason is that while 
drug tests may be a good indication of an employee’s off-duty habits, they are not a reliable 
indication of intoxication or impairment on the job. He bases this on the fact that traces of drugs 
remain in the urine from three days to several weeks, depending on the drug. Considering the 
feet that it costs a company time and money to train a new employee and that employee morale 
is adversely affected by drug testing, Maltby does not think it is economically practical to fire 
an employee on the basis of such an unreliable test. Maltby’s view is shared by other chief 
executives, who have stated that they are opposed to regulation of employees during off hours 
as sound business practice and that being sensitive to employee rights is just smart business in 
dealing with a shrinking work force <23 

In the last quarter of1984, IBM Corp. began asking for urine samples from all applicants 
at all IBM installations in the United States. By early 1985, several dozen Fortune 500 
companies were demanding similar tests. By 1986, the President’s Commission on Organized 
Crime had issued a Report on Drugs, which recommended that all U.S. employers screen 
applicants for drugs and adopt a policy of zero tolerance. While the numbers indicate a steady 
increase, only half of U.S. firms now do any testing for drugs. A February 1988 Business Week 
survey found that 49 percent of all firms surveyed tested some job applicants for drugs, and a 
1985 University of Maryland survey conducted by Professor Judy Lian found that 13 percent 
of the firms surveyed tested for alcohol use in new applicants and 9 percent tested all employees. 
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The implementation of the 100 percent recommendation for drug testing has proven; 
more complicated in practice than in theory. First, drug testing programs are expensive to 
implement. They require additional testing staff, laboratory costs and a whole new layer of 
bureaucracy in the personnel department. The tendency for many companies, especially smaller 
ones, is to go with less expensive tests, and less accurate ones. Secondly, the private sector is 
not the police department. The lab chosen is usually the lowest bidder, and the number of 
things that can go wrong with a medical test are astronomical. They can include: (1) faulty 
or improperly operated equipment; (2) human error in collection recording, analysis or 
procedure; (3) improper specimen collection, labeling, mixing or storage; (4) tested em¬ 
ployee’s illness or legal medication; (5) improper lab management, training, supplies, or staffing 
levels. Thesearebutafewofthepossiblesourcesoferrorindrugtesting,andfurthercomplicate 
an already complicated matter.^ A final factor is the ability of the sophisticated drug user, as 
opposed to the occasional or one-time drug user, to circumvent the testing procedures. 
According to a recent article in Harvard Business Review, drug tests are relatively ineffective in 
ratrhing those savvy enough to “beat the tests” on a regular basis.^. 

Another reason for the less than 100 percent adoption of drug and alcohol testing 
programs is the legal difficulties such programs have encountered. Discharges based on positive 
drug and alcohol test results face a variety of legal obstacles, including the status of drug 
addiction and alcoholism as handicaps under federal and some state rehabilitation acts. 

The NLRB ruled in September 1987 that drug testing for employees and job applicants 
(i.e., blanket testing) is a mandatory bargaining subject. The standard view is that job applicants 
have a choice in that they always can elect not to take the job whereas present employees do 
not. The lack of a drug test has been held to be a part of the job expectations or agreement 
between employer and employee. Some states, such as Connecticut, Iowa, Minnesota, 
Montana, and Vermont, have established limitations on the handling of drug testing.^ 

The urine test, most commonly used in drug testing, is embarrassing and intrusive on 
personal privacy. Additionally, other significant data can be extracted about health from the 
sample without employee knowledge or permission. Ira Glaser, Executive Director of the 
American Civil liberties Union, sees urine screening tests as a violation of employee rights in 
several areas: 
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“First, urine screens are more of a surveillance device for off-the-job activity than a test 
for job performance. As everyone knows by now, urine screens do not direcdy detect the 
presence of the actual drug they are looking for. What they do detect in the urine sample are 
the metabolites of some substance - a cold medicine or an illegal substance — that had been 
used some time in the recent past. Urine screens are, in effect, primarily a surveillance device 
for off-the-job activity and are an improper intrusion for that reason alone. 

“Second, once provided, urine samples may be used to reveal numerous other details of 
one’s private life. Urinalysis can disclose whether an employee or job applicant is being treated 
for a heart condition, depression, epilepsy, diabetes, or asthma. Indeed, in order to minimize 
the impact of false-positives, employees are often required to provide the employer with a list 
of medicines they are taking, which is itself an unwarranted intrusion. People have been fired, 
or not hired, when the employer finds out about the existence of such conditions. This by itself 
is an alarming trend, because it converts the employee into a piece of equipment and makes 
every detail of his or her life available to the employer and measurable to the extent of its 
potential impact on the employer’s balance sheet. Evaluation thus comes to depend not on the 
objective job performance of the employee, but on the employer’s desire to minimize future 
potential risk by excluding from employment all those with undesirable life styles, health habits, 
or medical conditions. 

“Third, unlim ited discretion to compel urine screens can be used as a pretext for political 
firings. This has already happened in a number of cases, including one in Georgia where a safety 
inspector in a nuclear power plant complained to the Nuclear Regulatory Commission about 
alleged inattention to their safety reports and was subsequently ‘reported,’ anonymously, on 
a company drug hot-line provided for that purpose. There had been no complaints about her 
job performance and she was not given the results of her test or permitted an independent 
confirmatory test. She was just told she had ‘failed’ the test and was dismissed.”^ 

In relation to blood tests used in drug and alcohol testing, the standard adopted by some 
couits is that individual suspicions of a problem or evidence of a problem in the company 
generally are required in order for testing to be acceptable.,,, 
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Acc or ding to the U.S. Supreme Court, the Fourth Amendment to the Constitution is* 
“designed to protect the personal privacy and dignity of the individual.” In Schmember v. 
California, the Supreme Court held that the blood test was a search under the Fourth 
Amendment, and there existed restrictions or conditions under which such a search would be 
allowed. 31 

The questions begin to arise concerning the details of these “restrictions or conditions.” 
Some lower courts have rejected the “individualized reasonable suspicion” on the grounds of 
considerations of sensitive position, protecting the public, and the occurrence of the testing in 
settings already heavily regulated, e.g., the railroads. Privacy issues arise where the employee 
argues that his drug or alcohol use was limited to his personal time and did not impair his work 
performance. Surveys of arbitration decisions reveal that more often than not arbitrators will 
not uphold discharges based on off-the-job drug use.^ 

One of the issues that should be considered in any specific fact pattern is whether or not 
the employer has set out an express or implied standard of just cause for dismissal. In addition, 
consideration should be given to: 

f - the type of position, if it is dangerous, etc.; 

- the standard for testing, if it is mandatory for all employees or random, etc;, 
v - the written policies of the employer and notice given to the employees; 

J - the procedural protections afforded employees, if good labs used, if there are backup 
\ checks on accuracy, etc.; 

X if the results are kept confidential; 

f - if distinctions are made between possession of the drug and the presence of traces in the 
1 blood or urine; and 

\ - if an offer is made for rehabilitation or if termination is automatic. 

Each of these factors will play a part in whether a drug testing program will be found to 
be reasonable or unreasonable by a court. 

Am erican unions have been forced to face these issues when their members were required 
to submit to testing. The groups most involved initially were the unions representing 
government workers. The American Federation of State, County and Municipal Employees 
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(AFSCME) reported that the union became involved in federal legislation as a result of the 
overwhelming drug-testing cases being arbitrated. ThgAme rtean F e d er ation of Gov e rnment 
Employees f'AFGE’l worked with Congressman Steny Hoyer and Senator Barbara Mikulski of 
Maryland to write drug testing guidelines as a result of President Reagan’s Executive Order of 
September 1986. One of the key provisions of the Executive Order was that a federal employee 
must be given 60 days' notice of a proposed drug test. The strategy of AFGE has been to go 
to court every time an employer gives this 60-day notice. They have challenged the constitu¬ 
tionality of all the guidelines developed by the agencies (Veteran’s Administration, Health and 
Human Services, Department of Transportation, Department of Defense) by seeking prelimi¬ 
nary injunctions whenever an employee is given this 60-day notice. The position of AFGE was 
even stronger than AFSCME - i.e., drug testing is clearly unconstitutional and an ineffective 
way to manage the drug problem in this country. However, they also want input into the 
guidelines and are now working on updating the HHS guidelines with Senator Mikulski. At 
the same time, AFGE will continue to litigate every case. 

Th p-AmenVan Nnrsfis Association is opposed to random drug testing for its members. 

They do, however, represent workers in the health profession so they are more apt to favor 
blood tests to detect illness. Like AFGE and AFSCME, they are closely following the 
implementation of die HHS guidelines. 

The Airl^ncEil ots Association (ALPA) is opposed to random drug testingfor airline pilots 
primarily because no accidents involving scheduled U.S. airliners have been linked to pilot 
substance or drug abuse. John Mazor, Director of Communications for ALPA, stated that his 
organization approves of drug testing in four instances: screening of job applicants, after an 
accident, on probable cause, and during the course of a rehabilitation program. 

Vernon McDougall is Safety and Health Representative for the International Brotherhood 
of Teamsters. The Teamsters represent workers in several transportation modes, including 
airline, trucking, rail, and mass transportation industries. As such, they have fairly strict self- 
imposed guidelines and have had a drug-testing program in force since 1984 for truckers. The 
union has specially trained grievance committees to handle drug-testing cases and concerns 
itselfwith the integrity of the testing process, including truly random testing, the quality ofthe 
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kit before the test was taken and quality control at the testing laboratories. Interestingly 
enough, McDougall intellectually conceded the point that drug testing was really an indication 
ofoff-the-job activities, but he said that was a non-issue. His viewis that “inside the plant, there 
is no such thing as confidentiality.” 


SMOKING 


The litigation of workplace smoking issues is a relatively recent phenomenon. In 1976, 
Gaspar v. Louisiana Stadium & Exposition District M addressed the right of a nonsmoker to 
rj pmanrl restrictive nonsmoking regulations of an employer. In that case, the federal court 
found that “The U.S. Constitution does not provide judicial remedies for every social and 
economic ill.” Since that time, many co u rts have Questioned the power of the judiciary to 
impose no-smoking rules in an emplo yee’s workplac e. T he D.C. Court of Appeals found in 
Gordon v. Raven Systems and Research Inc (1983) that /The common law does not impose 
upon the employer the duty or burden to conform his workplace to the particular needs or 
sensibilities of an individual employee.”^ 

The regulatory trend, however, has been in a different direction, and the growth of no- 
smoking regulations has been steady. More tha^0^ates anc^300^mmunities already require 
private employers to regulate smoking in the workplace. In the city government of Bartlett, 
Tenn. (a Memphis su burb), new employe es nmsLnots moke. either on or off the job Inl9%7^ 
Oklahoma Cityregulations requiring trainees to refrain from smoking on and off the job were 
upheld because of a defensible state interest as an employer in regulating firefighters. The court 
found that there was a rational connection with promotion of health and safety of trainees in 
this case, but noted that the policy did not affect nontrainees who were union members (as 
nonsmoking rules violated the collective bargaining agreement.) 3S 

A private company, DCA Inc. of Minnetonka, MN, had an off-the-job no-smoking policy 
that was recently overruled by the Minnesota Human Bights Commission. The Duluth News 
Tribune quoted DCA President Edwin Geigle as saying, “Our advice had been that smokers 
are an unprotected class, so you can discriminate y against them.” ' lyds/ 
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This reflects the view of Matthew Meyers, staff director of the Coalition for Smoking or 
Health in Washington, D. C, “Smoking is not a legally protected right, so employers don’t face 
much of a legal risk if they decide to restrict or ban workplace smoking.” 

But in light of the fact that many courts and arbitrators are extending the constitutional 
protections afforded public employees to privacy cases involving private employees, it does not 
seem likely that Geigle’s or Meyers’ views will prevail... but the issue remains a complex one. 
Z r Part ofthe complexity lies in the fact that an employer has a broad spectrum of options from 

j which to choose. Even before smoking policies are considered, many employers have relied on 
j the time-tested “ common courtesy ” approach, where smokers and nonsmokers are asked to 
\ work problems out among themselves using tolerance, flexibility, and respect for individual 
I preference. That policy was popular because it removed management somewhat from the point 
l of conflict, but with changing times and the growing militancy of nonsmokers, it came to 
^require more, not less, management structure to deal with internal staff discord. 

A second option is a technical approach to the problem. According to workplace 

environmental experts, six “air changes” per hour are required to remove indoor air 

— —* 

contaminants, including tobacco smoke, but most buildings do not provide that degree of 
ventilation. The problem with adequate ventilation or air filtration systems is that they require 
an investment on the part of the employer. And this is an investment that many employers are 
unwilling to make. 

Finally, there is a series of “steps” in smoking policy - from least to most restrictive. These 
include: 

y - designated no-smoking areas; 

- separation of smokers and nonsmokers; 

A - limiting smoking to designated areas; and 
( - no smoking at work. 

Each of these is less destructive than "No Smokers Hired "or "Quit Smoking or Be Fired!" 

A Chicago company. United States Gypsum (USG) Corp., initiated a policy effective 
September 1,1987, dismissing employees in its 1,300-worker, nine-plant ceiling-tile division 
who smoke either on or off the job - ostensibly because of worker exposure to potentially 
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cancer-causing mineral fibers at the workplace. USG pointed to research which appeared to 
indicate that smokers are at higher risk in such settings to develop respiratory-related problems 
than were nonsmokers. None of the USG workers affected were represented by a union, thus 
avoiding the issue of the employer’s duty to bargain over the issue. While the company has 
stated it will rely on the “honor system,” USG is requiring ongoing tests ofpulmonary function 
as a criterion for continued employment. In addition, workers who cannot or will not assert 
that they do not smoke will be counseled, penalized and ultimately fired. 

It is not clear how serious the possibility of a significant number of employers actually 
forbidding smoking by employees off the job actually is. Less than 1 percent of U.S. companies 
refuse to bi r fi jgmnb»rs under any circumstances. A partial list of these companies is included 
as an appendix to this paper. Even the Smoking Policy Institute in Seattle, which counsels 
employers across the country on the introduction of smoking regulations, did not believe that 
such a policy could be justified on a broad scale. 

In the sphere of health and life insurance, it is commonplace for nonsmokers to receive 
discounts based upon actuarial projections that smokers live longer than nonsmokers. 
Authorities in the field of environmental tobacco smoke believe that the logic of the private 
insurance market will probably be applied to the public insurance market, i.e.. Medicare 
recipients will be forced to prove that they are nonsmokers or otherwise pay higher premiums 
or taxes. So, in an indirect way, the actions of private health insurers may one day have an impact 
upon regulation of off-hours smoking by employers. 

/''"'“There are three basic problems .with atotal employer ban on smoking on or off the job: 


\ - one, it limits the pool of potential employees significantly; 

\ - two, it requires employer involvement in the private activities of employees; and 
J - three, it involves serious potential difficulties in the verification of employee compli- 
l ance off the job. 

Based on our discussions with representatives of public employee unions, it seems probable 
that they will take steps to protect off-hours activities, such as smoking, should it become an 
issue -- just as they have with drug testing. However, it is not at all clear that it will ever be as 
high a priority issue as drug testing. From the point of view of the labor groups we spoke to. 
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the next area ripe for federal legislation could be the regulation of smoking in the workplace 
during working hours. Again, the compromises made would most likely be modeled on drug 
testing le gislatio n. The issue of off-duty smoking is something labor considers very far down 
the road. 

And it may be the case that even litigation in this area will be somewhat ill-fated. It is the 
opinion of John C. Fox of the D.C. offices of Pillsbury, Madison and Sutro (a consultant to the 
Tobacco Institute) in reference to cases brought on behalf of smokers’ rights, “ My predicti on 
is that we are going to find the same thing as we did with the nonsmokers’ rights cases. The 
courts don’t w ant to hear these cases and will be quite hostile to them because they wa nt the 
employer and employee to settle it.” 

The most likely road for an employer banning off-the-job smoking to take is the route 
; taken by USG Corp. - the OSHA rationale. While this rationale is discussed in more detail in 
thenextsectionongenetictesting,ithasbeenassertedthatenforcementofsmokingregulations 
is not an appropriate area of activity for OSHA. Dr. Dean Baker, past president ofthe American 
Public Health Association’s Occupational Health and Safety Section and Associate Professor 
at Mt. Sinai School of Medicine, feels that there are plenty of agencies regulating smoking, and 
that OSHA’s limited resources need to be focused on all the other indoor air hazards. It is 
interesting to note that if a safe workplace is seen by employers as such an overriding 
responsibility, why aren’t considerations over airborne fibers, adequate ventilation, and proper 
safety equipment given as much priority as smoking regulations? A cynical response might be 
that sm oking regulations are a sort of “smoke screen,” hiding the feet that little is being done 
by employers to improve the overall safety of the workplace. ^ 

UNIONS AND SMOKING 

• — . i---—-— -" 

In point of fact, a number of unions have taken just this position. James Golden, 
inft-marinnal representative of the Sheet Metal Workers International Association, stated at a 
1986 BNA conference that, “Employers should not be allowed to adopt restrictive smoking 
policies in order to shirk their responsibility to clean up the workplace and to place blame fi>r 
occupational disease on workers who smoke.” 
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It was Golden’s opinion that “Unions generally opposed employer discrimination in the 
hiring of smokers or removing them from certain jobs or mandating participation in smoking 
cessation programs.... Unions have a legal responsibility to represent the interests of all their 
members — smokers and nonsmokers.” This position represents a general dismay among 
unions over the focus on one workplace toxin, tobacco smoke, while doing so little to reduce 
other workplace and indoor air hazards. Unions have been willing to “go to the wall” for their 
members on these issues, even against such formidable opponents as the U.S. Surgeon General. 

In 1985, a Surgeon General’s report was released which stated smoking is a greater cause 
of disability and death among U.S. workers than “traditional” workplace hazards. That 


assertion was strongly disputed by unions as a “blame the victim” approach. Those unions 
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. Ray Scannell, spokesman for the- Bakery, ^ 
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Confectionery and Tobacco Workers International Union, even suggested that one scientist 


involved with the report was closely connected to the asbestos industry... and that the report 
was an attempt to tie asbestos-related illness to smoking in order to reduce asbestos industry 
liability. 

Tom McQuiston, project director of the International Chemical Worker Union’s Occu¬ 
pational Cancer Control Program, noted that “our concern is that smoking is going to be used 
by employers to try to reduce just compensation awards.” 

In 1986, James Golden refuted the findings of yet another Surgeon General’s report which 
asserted that environmental tobacco smoke could not be reduced to safe levels with ventilation 
on the grounds that a focus on no-smoking regulations allowed other indoor pollutants to 
remain in the workplace. In a public letter to AFL-CIO president Lane Kirkland, the presidents- 
of the Carpenters, Sheet Metal Workers, Bakery Workers, Brotherhood of Firemen and Oilers 
and Machinists unions stated that ventilation “will not only clear the workplace of tobacco 
smoke, but will also serve the more important goal of removing many of the other contaminants 
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of the air quality to create a safe and healthy work environment.” 

Generally, unions have not taken a leading role in the smoking issue, but have remained 
reactive. Instead of introducing initiatives, they have been responding to employer actions or 
attempting to reach accommodation for individual workers who claim medical difficulties due 
to smoke. 

In a conversation with the Washington, D. C. office, AFSCME staff predicted that smoking 
would ultimately be treated in a manner similar to drug addiction, with administered tests and 
the possibility of rehabilitation. This approach may in part be the result of the recent Surgeon 
General’s report on the addictive nature of nicotine. About half ofAFSCME’s membership is 
nonsmoking, so that the other half will probably be actively concerned about the health issues I 
of smoking. AFSCME does understand the argument made by the private corporation USG, I 
that the employer has an interest in the health of his/her employees in terms of pension and 1 
disability claims. They also understand that other employees have rights in the workplace that t 

must be protected. However, should the privacy rights of AFSCME members become an issue, 
they would definitely consider legislation on the federal level, just as they have in drug testing. 

The American Federation of Government Employees (AFGE) is now letting the locals 
negotiate the terms of smoking in the workplace during working hours. One of the issues that 
has arisen is the segregation of workers, i.e., some companies have designated all open settings 
as no-smoking areas, which discriminates against workers in work settings that do not provide 
individual private offices. As a result, people in open offices may legitimately feel discriminated 
against because the occupants of private offices usually have higher status positions within the 
company. 

The AFL-CIO Executive Council has declared its opposition to both employer-mandated 
and legislated smoking restrictions, calling for smoking disputes to be “worked out voluntarily 
in individual workplaces between labor and management in a manner that protects the interests 
and rights of all workers.” The full text of that policy is included as an appendix. 

While one AFSCME local has agreed to a total ban on smoking on or off the job (Holden, 
MA.), the union’s formal position is that both sides have rights that must be protected. 
Accordingly, AFSCME has developed some guidelines for local negotiators that aim to address 
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the legitimate rights of both smokers and nonsmokers. 



Workplace smoking regulations should be treated like any other indoor air pollution 
or health and safety problem — not as a moral issue or by punishing the victim. 

The rules should not be unilaterally imposed by management, but should be a subject 
for contract negotiations or put on the agenda of the joint labor-management 
committees or health and safety committee. 

Nonsmokers must be guaranteed a safe and healthful workplace, but the rights of 
smokers should also be recognized. Rules may differ. Sometimes smoking is allowed 
except where it is specifically prohibited; in other situations, smoking may be 
prohibited except in areas where it is specifically allowed. 

Inefficient ventilation systems which allow all office pollutants to build up should be 
upgraded to clean the air. ! ; 

Smokers should not be discriminated against by management. 

Smoking cessation programs should be offered for all employees who want to partici¬ 
pate. 


ui 


Sue Pisha of the Communications Workers of America (CWA) has been involved in the 
development and implementation ofPacific Bell’s smoking policy. Her experiences buttress the 
views ofAFSCME and AFGE insiders that these issues are being negotiated by the locals. The 
proportion of smoking members varies from 20 to 60 percent in various areas of the country 
and arbitration decisions are coming down on both sides of the issue.^ 



GENETIC TESTING 

! 


Genetic testing is a method of identifying individuals or groups with particular traits or 
evidence of genetic damage in certain cells who may be at increased risk for disease. Persons 
with a high probability of developing a disease may get early treatment and may be assigned to 
a job that does not aggravate their susceptibility. Employee representatives also fear that 
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persons can be denied employment on the basis of tests, whether valid or not, or that the tests 
can be used to discriminate against certain groups.,, 

It is dear that the sdence of genetic testing is still in its infancy. As the technology 
continues to improve, however, the need for dear public policy in this and other health-related 
employment areas becomes dear. 

The Occupational Safety and Health Administration (OSHA) has had the lead in 
devdoping regulations concerning employment-related health issues. One of OSHA’s major 
concerns is with the identification and regulation of exposure to harmful chemicals, and the 
employee’s right to know about the hazards of such exposure. 

The issues involved are complex, and reactions have been varied. Sickle cell anemia, for 
example, has been linked to exposure to benzene and rdated chemicals. But the states ofFlorida 
and Louisiana prohibit discrimination on sickle cell-rdated grounds, 3 , and Florida statutorylaw 
indudes a ban on any discrimination based on blood tests.,. This could arguably indude tests 
for nicotine in the blood. 

The major issue here is balancing the considerations of personal privacy and non 
discriminatory treatment with the employer’s obligation to provide a safe workplace. There are 
duties under federal and state law to warn workers of potential workplace hazards. Of course, 
there is also the employer's natural desire to reduce potential liability for occupational diseases, 
but it is not dear that this can be justified under OSHA regulations. 

It seems dear from OSHA documents that the intent of the regulations is to counsd 
workers about hazards rather than screen workers for desirability. In fra, a forma direaor of 
OSHA is on record as saying that “exdusion of workers as a result of genetic testing runs 
contrary to the spirit and intent of the OSHA Act.’’^ Logically, this would also apply to other 
health-related testing or screen standards. The growing involvement of employers in employee 
“wellness,” and the treatment of personnel as fungible resources suggest that this controversy 
will not dissipate, but will more likdy grow in intensity and complexity. 

- While courts have suggested that excluding pregnant women from working in certain jobs 
that entail a risk to the fetus is legitimate, some observers fed it is unlikdy that any court would 
uphold this defense if the employee/plaintiff were capable of making decisions about their own 
safety and health.^ 
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A more unsettling consideration involves the development of increasingly intrusive 
technology. Arecent Congressional Office of Technological Assessment report described how 
EEG “brain waves** recordings could be used to assess cognitive ability, attention span, and 
memory.^ 

This is not a problem that will go away. A number of companies have initiated a genetic 
testing program and many others are considering the possibility.^ According to Dr. John 
Venable, medical director of Dow Chemical, tests conducted on workers at Dupont and Dow 
Chemical in the 1970s did not turn up what researchers were lookingfor: “hypersusceptibility** 
to some of the conditions that could be triggered by exposure to toxins in the workplace. 
Genetic testing was largely abandoned by the time thefederal Office ofTechnology Assessment 
determined in 1983 that genetic tests could not predict what might happen on the job. 

However, testing is once again in vogue and as the technology improves, so do the 
possibilities for abuse. The major question remains, what will these tests be used for? AIDS 
testing has been highly problematic because most of the tests have both high false-positives and 
highfalse-negatives. This can be severely traumatic for an individual falsely diagnosed. At least 
15 states and seven cities bar employment discrimination based on AIDS; 33 states have 
expanded EEO protections to include people suffering from AIDS. If these tests are utilized 
for genetic damage testing and counseling employees on potential dangers in the workplace, 
that would be acceptable under federal standards. 

What is not dear is whether federal standards and many courts would accept genetic testing 
as a device for screening of employees in hiring decisions or decisions concerning continued 
employment.^ An example of the controversy surrounding the use of genetic tests in pre¬ 
employment screening is the federal governments polity towards AIDS testing. Although 
OPM has issued tough guidelines prohibiting discrimination against federal workers with 
AIDS, the guidelines do not take a position on pre-employment testing. Interestingly enough, 
however, the Office of Personnel Management recently urged the National Oceanic and 
Atmospheric Administration to halt its policy of requiring new seagoing employees to undergo 
tests for AIDS. Jan Shinpoch, administrative assistant to Representative Mike Lowry (D-WA) 
said “Carrying the AIDS virus should not disqualify a person from federal employment.** 
Refusing to hire persons with the AIDS virus is like refusing to hire people who smoke because 
they may develop cancer. 4S 34 
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The AIDS testing issue is not discussed with other health-related issues because of its 
special nature. Initially, the AIDS issue was a highly volatile one, with numerous job and even 
school instances of AIDS sufferers being barred from association with peers or being denied job- 
related health insurance. While the emotional issues surrounding the AIDS epidemic remain 
complex ones, AIDS cases are generally being handled with discretion and tact, and the issue 
has not developed into a source of vast amounts of employment-related litigation. 

It does not seem likely that William F. Buckley’s suggestion to tattoo AIDS sufferers on 
the upper forearm or buttocks to prevent needle- and sodomy-related transmission will be 
adopted >46 

This is in part the result ofthe epidemiological nature of the disease. At least 95 percent 
of all cases are the result of sexual contact, predominantly homosexual, or the sharing of 
intravenous equipment (largely by users of illicit drugs). Three percent are from blood 
transfusions, and I percent is from health worker infections. Based on recommendations by 
the American Medical Association, American Hospital Association, National Education 
Association and many others, the standard approach has been to: 

- treat AIDS as a disease, and its victims as ill workers; 

- assume that there is no chance of contracting the disease through casual workplace 
contact. 

Not only is this good public policy, but it deals with federal and some states which prohibit 
discrimination against the handicapped. Handicapped laws prohibit adverse job action against 
an employee solely because of handicap if the worker can perform the job or is “otherwise 
qualified” for the position. While the U.S. Department of Justice tried to issue guidelines in 
1986 that the ability to transmit a disease should not be covered by handicapped laws, the 
Supreme Court has rejected that argument. While the base in question dealt with tuberculosis, 
the court clearly ruled that for the purposes of the Civil Rights Rehabilitation Act, the 
contagiousness and the effects of the disease on the victim cannot be separated.^ 
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In two separate potentially precedent-setting cases, plaintiffs are trying to extend the Civil 
Rights Rehabilitation Act to include not only those with infectious diseases like AIDS but HIV 
seropositivity (asymptomatic carriers of the AIDS virus) as well. These cases were based on an 
individual being denied a job as a pharmacist in New York because he tested positive for AIDS 
and another man in California being denied entrance to an alcohol rehabilitation program 
because he is an HIV carrier.^ Interestingly enough, although the Supreme Court has notruled 
on this issue, the Justice Department recently issued guidelines that would prohibit discrimi¬ 
nation against people who test positive for the AIDS antibody. Although this is not binding 
on the states, it will be precedent-setting as other federal agencies look for guidance on this 
issue. 

Within America’s corporations, AIDS is largely being treated as any long-term illness, with 
workplace accommodation. Out of387Fortune 1000 companies surveyed recently, only one 
said they tested for AIDS. According to a recent report by the General Accounting Office on 
AIDS in the General Accounting Office workplace, managers want to consider such issues as 
education for managers and staff, privacy and confidentiality, screening or testing, and the right 
of co-workers to know about AIDS cases. The overriding concern of the managers was that 

the existence of guidelines should not be seen as a substitute for careful consideration of each 
case’s circumstances. 

The GAO Task Force also studied other organizations: those with specific personnel 
policies, organizations that elected not to have policies, and AIDS support groups. Most 
thought that testing was a bad idea except for three government agencies that heeded testing 
to deal with unique situations they faced. However, there was no evidence of blanket testing. 
Most of the organizations had established education programs with individual counselors and 
referrals to community agencies. 

There was also no problem implementing AIDS policies except for the State Department, 
which is undergoing a lawsuit challenging its testing policy. In this regard, many of the states 
have taken a very activist approach. California, Florida, Massachusetts and Wisconsin have laws 
prohibiting the use of an AIDS blood test as part ofan employer hiring decision, and New York 
has issued guidelines to the same effect. 
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INVESTIGATIONS AND ELECTRONIC 4 

MONITORING 

With the growth of an employer’s ability to effectively monitor all activities of an employee, 
whether work-related or not, the question arises, what should the boundaries to such 
surveillance be? Many employers have argued that as long as the reason for the investigation 
or surveillance is direcdy related to the job and the monitoring or investigative technique does 
not intrude, then it is justified. And some courts have agreed with that approach. 

The primary difference between issues relating to search versus monitoring is that a search 
at the workplace of employees' belongings, person or area for illegal weapons or stolen goods 
is a visible activity, whereas telephone, computer or possibly video monitoring can be silent and 
unseen and may thus be conducted in a covert manner. 

Some states have looked at the nature of the material collected by investigation and 
established certain boundaries. The state of Michigan, for example, requires that no employer 
records be gathered on an employee's associations, political activities, or nonemployment 
activities outside the workplace. 49 A few courts have been more inclined to grant an exception 
to privacy rights when the issue is a medical one, especially in the psychiatric area. But in those 
cases, the argument was that the concern was with job-related performance factors or with the 
danger of violence — i.e., protecting the plant and other employees.^ 

When the surveillance is governmental, of course, the limitations on search and seizure in 
the Bill of Rights often apply. The most troublesome distinction to be drawn is between the 
government acting as government and the government acting as employer. In the private 
sector, the rule has often been that less protection for the object of the investigation is available. 
But in a case where the search was actual - the search of a purse in an employee's locker -- at 
least one court has held that the employee had a “legitimate expectation of privacy" that should 
be upheld. si 

This expectation of privacy can be based upon an employer's expressed policies or 
promises. When this is the case - as in Rulon-MilUr v. IBM a - the employee is likely to prevail.. 
In order to successfully establish employee search procedures, an employer ideally should have 
given clear written notice of: 
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- What is subject to search, e.g., person, area, belongings, etc. 

- What are the consequences to cooperate with such a search, e.g., discipline, 
dismissal etc. 

- When and under what circumstances is electronic surveillance being conducted. 

While courts have held that a search or other investigation can be actionable as an invasion 
of privacy, if it is search with reasonable cause, the invasion must be extreme. One example is 
the break-in and search of an employee’s home .53 And regardless of questions of notice or 
expectation, at least one federal court has held that “advance consent to future unreasonable 
searches is not a reasonable condition of employment.”^ 

The result of employee monitoring is often low morale, decreased productivity, and 
destructive countermeasures — especially when the monitoring is heavy-handed and restrictive. 
When people feel they are not trusted, they often act accordingly. But the courts and legislature 
enter the picture most often when the monitoring is of an electronic nature — e.g., listening 
to telephone conversations, overseeing computer work, or making audio or video recordings 
of working areas. 

In the area of telephone monitoring, the Communications Workers of America (CWA) has 
been very active in efforts to draw limits on acceptable employer activity. In the United States, 
there are at least 14,000 employers who regularly eavesdrop on 1.5 million employees. ss In 
1987, Rep. Don Edwards (D-CA) introduced H.R. 1950 to amend thefederal wiretapping law 
to restrict employer monitoring (Senate companion bill was S. 1124). The bill was referred to 
the Subcommittee on Courts of the House Judiciary Committee in 1987, and has been there 
since then with no action. While CWA has also been pushing legislation during 1988 in the 
State of New York to place similar restrictions on New York employers (S. 1776/A. 2640), it 
has supported such legislation in past years without success. 

The federal Omnibus Crime Control & Safe Streets Act of1968 prohibits using a device 
to intercept an oral conversation if there is an expectation that the conversation is not subject 
to interception.^ But employer notice to employees of surveillance circumvents the law, and 
listening on telephone extensions does not constitute using an eavesdropping device under the 
law. 
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A recent Connecticut law prohibits electronic surveillance of any area designated for the 
health and comfort of employees or for safeguarding their possessions, including restrooms, 
locker rooms and lounges.^ But a Massachusetts law outlawing employer surveillance without 
notice altogether was struck down by the state supreme court as unconstitutionally broad.^ 
And in California, a bill to outlaw computer monitoring and the playing of subliminal messages 
over worker terminals was introduced by Tom Hayden and passed the state Senate in 1987. 

While some commentators fear that the trend is toward more monitoring and not less, 
there is also a noticeable growth in resistance to such monitoring. 

LIE DETECTORS 

Beyond the moral, social and management problems surrounding the subjection of 
present or potential employees to a test to determine veracity, there is the problem that the test 
itself often “lies.” Most experts place the accuracy of polygraph testing between 90 percent 
accurate and only 30 percent accurate, depending upon the setting, the operator, the subject, 
the equipment, and numerous other highly unpredictable variables. As a result, as many as a 
dozen states directly restrict polygraph use, and over half the states prohibit an employer from 
demanding or requiring a lie detector test as a condition of employment. In Alaska, suggesting 
or requiring a lie-detecting test in private or public employment is prohibited and carries a 
maximum penalty of $1,000 and one year in prison. Restrictions are placed on the administra¬ 
tion of tests, e.g., in Illino is polygraph examiners may not ask about religion, beliefs on racial 
matters, political views, labor organizing, or union membership. In Montana, no person, firm 
or corporation can require any person to take a polygraph test or any form of a mechanical lie 
detector test as a condition of continuation of employment. In addition, the National Labor 
Relations Board (NLRB) has ruled that the failure of an employer to negotiate about polygraph 
testing with the union is an unfair labor practice. 

The Illinois Supreme Court overturned a number of polygraph cases and disallowed their 
use in public employment. While the court recognized the need of public employers to 
maintain integrity in the eyes of the public and acquire information relating to official duties, 
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it concluded that polygraphs are not suffidendy reliable to justify an outright invasion into 
employees* privacy expectations or serve as a base for disdplinary action.^ 

There has been action on this issue at the federal level. In the 99th Congress, S. 1815, the 
Polygraph Protection Act, was introduced by Senator Hatch and Senator Kennedy. It was 
referred to the Senate Labor and Human Resources Committee, passed out and placed on the 
Senate calendar on 9/17/86, but never voted upon. A companion bill, H.R. 1524, was 
introduced by Rep. Pat Williams (D-MT) and it passed the House. The bill was reintroduced 
in die 100th Congress as H.R. 1212 and was signed into law in June 1988 (P.L. 100-347). 
Public Law 100-347 bans the use of polygraph tests in companies that are engaged in interstate 
commerce with exemptions for governmental employers and for national defense and security 
investigations by the Federal Bureau of Investigation and the U.S. Justice Department. 

PERSONAL RELATIONSHIPS 

The issue of the status of personal employee relationships is tangled in matters of employee 
privacy. On the one hand, employers have legitimate interests in maintaining a reputable and 
credible work environment that is capable of meeting the organization’s goals of productivity 
and efficiency. On the other hand, society recognizes and encourages the right of employees 
to associate freely and pursue personal relationships that do not adversely affect job perform¬ 
ance. 

The courts, caught in the middle, tend to favor the employee’s right to pursue relationships 
without interference unless the relationship creates serious conflicts with job performance. The 
most likely situation where a conflict might arise is where one of the persons in the personal 
relationship is the supervisor of the other.^ 

One of the most often-dted cases in this area is Rulon-Millcr v. IBM, where an IBM 
employee was fired for continuing to date a former employee when he went to work for a 
competitor. IBM argued that it had the right to inquire into a manager’s personal relationships 
even if no evidence existed that those relationships interfered with job performance becausethe 
morale ofthe manager’s subordinates might be affected. The court held that company polides 
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supporting employee privacy (discussed in more detail below) created expectations that no 
company interference would occur. 

But it is the case that no-spouse hiring and no-interoffice dating rules are based on 
legitimate company concerns about conflict of interest. The dear case for court action arises 
when off-duty sexual behavior is of a type viewed as inappropriate by the employer. However, 
the fact that a case can be brought does not guarantee its outcome. As Justice William Brennan 
noted in Whismhunt v. Sprodlin. , “Although issues concerning the regulation of private 
conduct ofpublic employees arise frequently, the lower courts have divided sharply both in their 
results and in their analytic approach. * 61 And the same is true for private sector employee cases. 

While both Wisconsin and the District of Columbia have sexual orientation as part oftheir 
anti-discrimination statutes, many other states continue to have laws against adultery, fornica¬ 
tion, sodomy, and other private consensual matters which remain on their books and are 
occasionally enforced. This, of course, raises the collateral issue of whether employees can be 
fired for the violation of laws unrelated to job performance. 

The most reliable rule in court cases has been that privacy challenges are most likely to 
succeed when employers engage in covert investigations in an obviously intrusive manner for 
reasons unrdated to the job.^ In Pemberton v. Bethlehem Steel Corp ., for example, observation 
of employees in public places in a nonintrusive manner was hdd to be acceptable.^ This raises 
one of the primary questions in rules against off-duty smoking by employers, i.e., how is 
information about violations to be collected and acted upon? Nonintrusive investigative 
methods with rdatively high reliability will obviously be less vulnerable to challenge in court 
than more intrusive methods. 

In Sherman v. City of Philadelphia , a policeman was being investigated on charges of 
engagingin adultery on off-duty hours. He resisted the investigation and was fired. The federal 
district court found that the investigation of employee activities unrelated to performance of 
offidal duties is unconstitutional. The court recognized the strong individual interest in 
avoiding disdosure of personal matters protected by the U.S. Constitution under the “zone 
of privacy” doctrine.^ 
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This case, however, raises unanswered questions. One, exactly what is protected in this' 
zone of privacy that the Bill of Rights generates? Two, the investigative action here was by a 
government agency and therefore government action falling under the Bill of Rights. Private 
employees can use the Constitution to enforce actions which attempt to protect that zone of 
privacy. While it is true that courts look to constitutional cases for guidelines on what rights 
deserve protection, as a matter of public policy, it is also the case that the tort of intrusion is 
always available in private cases. 

Finally, any company rule restricting personal relationships must be drawn and admini¬ 
stered in such as way as not to have a disparate impact on women. 

PERSONALITY TESTING 



This problem, while a relatively new one, is not a small one. Many American companies, 
such as General Motors, Knight Ridder, American Cyanimid, J.C. Penney, and Westinghouse 
all use MMPI or some other testing instrument. One interesting development has been the 
growth of “pen and pencil veracity tests,” primarily in the retail industry. This is a test given 
to clerks asking them a series of questions, such as whether it is ever proper to steal. Based upon 
the results of that test, so the proponents of the test say, an employer can predict whether or 
not that employee is going to be honest or dishonest. Many employers in the retail industry 
are shitting to that type of test as a replacement for the lie detector.^ 

Victor Castellano, a private citizen who has waged a one-man campaign against testing 
abuses, has questioned psychological tests, which inquire into religion, sexual preference and 
handicap s and are therefore violative of state and federal equal opportunity laws. For example, 
“Scale 5” on one test is supposed to indicate effeminate men or dominating women.^ 

In addition to questions about the constitutionality of personality tests, the actual 
predictive capability of job performance is also an issue. Some employers swear by them as a 
way to cut high turnover. However, Alexandra Wigdor of the National Research Council stated 
“For a large number of people, tests can predict roughly who will perform a given job well, but 
for any one person, especially one who doesn’t test well, they can be hopeless.” Additionally, 
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there are the issues of a test that can’t accurately depict the complexity of an individual and that 
these tests will be relied on as a substitute for background checks and “seat of the pants” 
intuition , 67 
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FREE SPEECH 

In the public sector, there are definite limitations on the restrictions over speech outside 
the job setting. In Connick v. Meyers , the U.S. Supreme Court held there should be no 
infringement onfi.ee speech unless its exercise affects performance, working relationships or the 
business of the government agency.^ This has largely been the case in the private sector, 
; ' although a few states do have statutes protecting employee speech (such as the Connecticut 
statute which prohibits any violation of the First Amendment of the U.S. Constitution).^ 
Allrestrictions on emplciyee political activity are prohibited by statute inanumberofstates, 
including California, Wyoming, Colorado and seven other states.^ An additional group of 
states prohibits such restriction of political activity within 90 days of an election or by employers 
of a certain size, e.g., 20 employees or more. Massachusetts prohibits any restrictions on 
religious observance of a Sabbath if an employee has given requisite prior notice. 71 

But there are also legitimate questions of employee loyalty. When employees take public 
positions contrary to the best interests of the company as well or make comments directly critical 
of their company, these are seldom upheld as legitimate exercises of free speech. Courts in 
Wisconsin have held that discharge for public criticism of an employer was not against public 
polity. Even in a situation when the discharge was over public policy issues, the court found 
that the employer has not required the employee to violate any constitutional or statutory 
provision, and so termination did not constitute a cause of action for wrongful discharge . n But 
in Schultz v. International Coils Inc., the Federal Court of Appeals suggested that there will be 
situations where it would be constitutionally improper for a private employer to impinge upon 
the free speech of employees. 73 
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CRIMES 

This is an especially difficult area, involving the question of what impact a criminal charge 
should have on job status of an employee. Of course, the question becomes moot upon an 
employee's conviction, as an employee cannot serve his company and serve time simultane¬ 
ously. 

The issue is whether criminal charges or convictions with incarceration harm the 
company's corporate reputation or product or renders an employee incapable of performing 
duties. Across the United States, state courts have not taken a consistent stand on this issue. 
In various states, courts have said that as long as the crime (or action resulting in indictment) 
occurred outside of working hours, dismissal might not have been justified. Accordingly, state 
courtshave held that drug dealing, obscene phone calls, practical jokes and harassment, and: 
even prostitution^ were not sufficient justification for dismissal of an employee. 

This does not mean that there is a constitutional right to commit illegal activity. The feet 
that the activity is illegal has been an important consideration. For example, m arijuana use in 
those states where it has been decriminalized would probably not be grounds for dismissal. The 
constitutional issue most often arises concerning the methods utilized to discover the existence 
of illegal off-the-job activity. 

The least likely situation for constitutional protection of privacy is where the crime 
involved includes elements of violence or is a violation of a trust relationship (e.g., theft, fraud, 
etc.). This reflects directly on the employee’s fitness for employment and has been seen by 
courts as reasonable grounds for dismissal. 

In addition, there is the issue of using criminal records for employment screening. The 
trend is toward increasing numbers of occupations, e.g., working with children or elderly, using 
fingerprints and computerized criminal record banks to check personal histories. This becomes 
a problem because of the historically low quality and high error rates in these national criminal 
information data bases. Because the opportunities to challenge an erroneous data entry are few, 
the potential for inequitable damage to employees is high. 
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MANAGEMENT CONSIDERATIONS 


Ironically, one of the most stirring management statements by a CEO concerning the 
importance of observing employee rights was a critical factor in a case later brought a gainer his 
own company. International Business Machines Corp. 7S In a memo sent to all IBM manag e 
Thomas J. Watson Jr. declared, “The line that separates an individual's on-the-job business life 
from his other life as a private citizen is at times indistinct. But the line does exist, and you and 
I, as managers in IBM, must be able to recognize that line. 

“I have seen instances where managers took disciplinary measures against employees for 
actions or conduct that are not rightfully the company’s concern. These managers usually 
justified their decisions by citing their personal code of ethics and morals or by quoting some 
fragment of company policy that seemed to support their position. Both arguments proved 
unjust on close examination. What we need, in every case, is a balanced judgment which weighs 
the needs of the business and the rights of the individual... 

“We have concern with an employee’s off-the-job behavior only when it reduces his ability 
to perform regular job assignments, interferes with the job performance of other employees, 
or if his outside behavior affects the reputation of the company in a major way. When on-the- 
job performance is acceptable, I can think of few situations in which outside activities could 
result in disciplinary action or dismissal... 

“Action should be taken only when a legitimate interest of the company is injured or 
jeopardized. Furthermore, the damage must be clear beyond reasonable doubt and not based 
on hasty decisions about what one person might think is good for the company. 

“IBM’s first basic beliefis respect for the individual, and the essence of this belief is a strict 
regard for his right to personal privacy. This idea should never be compromised easily.” 

In interviews with Mark de Bernardo, Director of Labor Law for the Chamber of 
Commerce, he stated that management should be interested in off-duty behavior only where 
“necessary and appropriate." As to drug testing, he expressed the view that employees in 
sensitive, safety-related occupations be tested or if an employer has “just cause” to suspect drug 
abuse. If tested positive for drugs, an employee should be counseled. When queried about the 
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regulation of behavior like smoking outside the job, he asserted that it is inappropriate to screen 
smokers for a position or to discriminate against them. Pete Lunnie, Director of Employee 
Relations for the National Association of Manufacturers, did not see smoking during off hours 
as a major legislative issue, at least not now. 

A Business Week editorial on March 28,1988, entitled “Business Should Mind Its Own 
Business,” stated “Let this be a prime corporate commandment: You shall fire an employee 
only for performance-related reasons.” Many corporate executives now believe that the line 
between on- and off-duty behavior is essential to good management, and should be maintained. 
A major part of the problem is the potential to end up supplementing or even replacing job- 
performance testing with drug and related testing. This could potentially result in the serious 
depletion of the pool of best-qualified candidates (in terms of actual performance) ^ 

Eventually, the off-duty activities issue is likely to involve smoking and many say that there 
are few dear management gains to date from no-smoking rules. A nationwide study by the 
American Sodety of Personnel Administrators found that 90 percent of businesses sampled 
experienced no savings or productivity increase from no-smoking rules.^ 

When considering the management- and performance-related implications of increasingly 
widespread intrusions into employees’ private lives, one might remember the words of U.S. 
Supreme Court Justice Louis Brandeis, “The greatest dangers to liberty lurk in insidious 
encroachment by men of zeal, well-meaning but without understanding.” 


46 

Source: https://www.industrydocuments.ucsf.edu/docs/fsvlOOOO 


2023234505 





FOOTNOTES 



1. Shepard, Ira and Duston, Robert, Workplace Privacy, Washington, D.C.: Bureau of 
National Affairs, (1987), p. 1. 

2. 5 USC Sec. 552A. 

3. For example, Arkansas - Ark. Stat. Ann. 12-2804, (1979). 

4. 42 USC Sec., 1983. 

5. Cooley, Torts, 2d Ed., p. 29, (1888). 

6 . Warren and Brandeis, “The Right to Privacy,” 4 Harv. L Rev. 193,196, (1890). 

7. Prosser, W, “Privacy,” 48 Calif. L Rev., 383,389, (1960). 

8 ..; Murray and Scharman, “Employment at Will v. Individual Freedom: On limiting 
The Abusive Exercise of Employer Power," 67 Colum. L. Rev. 329,332, (1982). 

9. Omstead v. United States, 277 U.S. 438,471, (1928). 

10. Griswold v. Connecticut, 381 U.S. 479, (1965). 

11. NAACPv. Alabama, 357 U.S. 449, (1958). 

12. Whalen v. Roe, 429 U.S. 589, (1977). 

13. O’Connor v. Ortega, 107 S. Ct. 1492, (1987). 

14. Shepard & Duston, p. 9. 

15. 15 USC., Sec. 1681. At least 14 states have enacted similar provisions. 

16. 18 USC., Sec. 2510-2520. 

17. 29 USC., Sec. 151-169. 

18. Phylis Skloot Bamberger, as quoted in Privacy Journal, April 1987, p. 4. 

19. Mass. Ann. Laws, Ch. 214, Sec. IB, (1987). 

20. Shepard & Duston, p. 13. 

21 . Shepard & Duston, p. 2. 

22. Conference Workbook: Workplace Privacy & Wrongful Discharge, May 5-6,1988 
(Washington D.C.: Bureau of National Affairs), p. 140. 

23. Research Triangle Park, N. Car., (1984). 

24. Daily Labor Report, 2/26/88, p. A-12. 

25. Maltby, Lewis L.,"Drug Testing: An Employer's Perspective,” in The Drug Testing 
Debate: Remedy or Reaction (Washington D.C.: AFSCME), (1987), p. 14. 

Source: https://www.industrydocuments.ucsf.edu/docs/fsvl0000 


2023294506 



r~~\ 


"i 




L.I 

f r 't 


u 


r- 


>—> 
i 

U 


• ' i 

26. Privacy Journal, Vol. XIV, No. 8, (June 1988), p. 4. j 

27. Berman, David, “The Medical Case Against Drug Testing, 1 ' Harvard Business 
Review, Jan/Feb 1988. 

28. Shepard & Duston, p. 49. 

29. Glaser, Ira, “A Question of Privacy," in The Drug Testing Debate: Remedy or Reaction 
(D.C.: AFSCME), (1987), p. 12. 

30. Capra v. City of Plainfield, 643 F Supp. 1507, (D.N.J. 1986). 

31. 384 U.S. 757,767, (1966). 

32. Geidt, “Drug and Alcohol Abuse in the Workplace: Balancing Employer and 
Employee Rights," 11 Employee Rel. L.J. 181, (1985). 

33. 418 F2d 716, 

34. 462A2d 10. 

35. Grusendorf v. Oklahoma City , 816 F2d 539, (1987). ; 

36. “Smoking Policy and the Unions," (Seattle, WA: Smoking Policy Institute). 

37. Privacy Journal, June 1987, p. 7. 

38. Florida Stat. Ann., Sec. 228.201, (1986); Louisiana Rev. Stat. Ann., Sec. 23:1001- 
1004, (1985). 

39. Ha. Stat. Ann., Sec. 381606 (5), (1986). 

40. 1980 OSHA Report 35 (BNA); 1980 OSHA Report 900 (BNA). 

41. Shepard & Duston, p. 52. 

42. The Electronic Supervisor, (D.C.: Office of Technology Assessment), (1987). 

43. OTA Survey and Hearings on Genetic Testing, (1982). 

44. Pierce, E.R., “The Regulation of Genetic Testing in the Workplace — a Legislative 
Proposal," 46 Ohio S. L. J. 77 1,776-77, (1985). 

45. “Agency Suspends Pre-hiring AIDS Tests," Washington Post, p. 14. 

46. New Tork Times, March 18,1986. 

47. School Board of Nassau County v. Arline, 107 S Ct. 1123, (1987). 

48. Gevisser, Mark, “HIV Carriers Have Rights Too," The Nation, May21,1988,p. 710- 
712. 

49. Mich. Stat. Ann., Sec 17.62, (1982). 

50. Eddyv. Brown, 715 P 2d 74, (OK1986); Davisv. Montsanto, 627F. Supp. 418, (S.D. 
W. Va. 1986). 


Source: https://www.industrydocuments.ucsf.edu/docs/fsvl0000 


2023294507 




* 

51. KMart Store *7441 v. Trotti, 667 SW 2d 632, (1984). 

52. 208 Cal Kept 524, (1984). 

53. Love v. Southern Bell Telephone & Telegraphy 263 So 2d 460, (1972). 

54. McDonnell v Hunter, 612 F Supp. 1122, (1985). 

55. Individual Employee Rights , 1,17, (Bureau of National Affairs), (1987). 

56. 18 USC 2511 (l)(a)&(b), (1982). 

57. Conn. Gen. Stat. Ann., 31-48b (b), (1987). 

58. Opinion of the Judges, 250 NE 2d 448, (1969). 

59. Kaske v. City of Rockford, 450 NE 2d 314, (1983). 

60. Shepard & Duston, p. 71. 

61. 464U.S.965,(1983). . rV :; v 

62. Shepard & Duston, p. 66. - . v " 

63. 66 MD APP133, (1986). 

64. 470 F Supp. 449, (E.D. Pa. 1979). 

65. Pepe, Stephen P., “Big Brother in the Workplace: Privacy Rights Versus Employer 
Needs," Industrial Relations Law Journal, Vol. 9, p. 30, (1987). 

66. Privacy Journal, June 1988, p. 7. 

67. “Can You Pass the Job Test," Newsweek, May 5,1986, p. 51-53. 

68. 461 US 138, (1983). 

69. Conn. Gen. Stat., 31-51q. 

70. California Labor Code, Section 1101 (1971); Wyoming Stat., Sec. 22-26-112 
(1977); Colo. Rev. Stat., Sec. 8-2-108, (1986). 

71. Mass. Gen. Law Ann., Ch. 1518, Sec. 4(1) (A), (1982). 

72. Bushho v. Miller Brewing Co., 396 NW 2d 167, (1986). 

73. 373 NW 2d 74, (1985). 

74. Conway Inc. v. Ross., 627 P 2d 1029, (1981). 

75. Rulon-Miller v. IBM., Individual Employee Rights Cases 1,405 (BNA), (1984). 

76. Smith, Robert Ellis, Editorial, Privacy Journal, p. 4. 

77. “Where There’s Smoke: Problems and Policies Concerning Smoking in the Workplace," 
Smoking in the Workplace 2d (Washington, D.C.: ASPA/BNA), (1987). 






Source: https://www.industrydocuments.ucsf.edu/docs/fsvl0000 




eosfrezezoz 




APPENDIX I: LEADING PRIVACY ARTICLES 





2023294509 










5 ' Source: https:7/www 


\>7TPfd u sli^ocurrients. uc^. ed u7docs/fs^)00t] 


a 






eau/clocs/fsvIOOOO 


: Z/£Z * 













2023294511 




I !i l j|!f pi 

liiilli wh Mm 

liilllsIiilhlililWflliifi 1 !!} 

I PIP 


iista 


ji|illllHt||rt mi! 

Ifpllrillf 


i j 'i Iii i ill 111 ij §i 

i iiii 3 i 3 iii 3 ! Amin t 11 A 

iilWiliiirfililllilffilitlmiliiliiisIlt 


K imWmmEm 
lliillllllillliilslJifi! 


|—-i jf—) CD 

Source: https://www.industrydocumerits.ucsf.edu/docs/fsvlOOOO 





















sv* 


SourceTlittps ://www. i ndustryddcuments. ucsf .^iMocs/fsvIOOOO 
















IDEAS FOR ACTION 


When Can 
You Fire 
for Off-duty 
Conduct? 

by TERRY L. LEAP 


"One time they brought me a lot 
of stuff about his personal life, and 
I told them I didn't give a damn 
about that. That wasn't my busi- 
. ness. It was while he was at work 
' that was my business." (President 
, Harry S Truman commenting on 
FBI Director J. Edgar Hoover)' 

The consequences of private in¬ 
discretions on the lives of Senator 
Gary Hart, television evangelists 
Jim and Tammy Bakker, and other 
prominent people make President 
i Truman's words appear out- 
| moded. Although public figures 
run the greatest risk of career set¬ 
backs arising from their off-stage 
conduct, people in most occupa¬ 
tions may jeopardize their job se¬ 
curity if their off-duty activity 
impairs their acceptability at 
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work or tarnishes their organiza- 
. tion's image. 

, At the heart of debates on drug 
' testing, unorthodox life-styles, 
and criminal misconduct lies the 
. more subtle issue of how a per¬ 
son's private life affects job perfor- 
’ mance and the employer's 
reputation. A still more subtle 
issue is the degree of privacy an 
employee can legitimately claim. 

How can. managers and super¬ 
visors balance the employee's job 
: and privacy rights against the in¬ 
terests of the organization, its cus¬ 
tomers, and its employees? Often 
i there are no clear-cut guidelines 
i that can help determine the 
1 course of the action. 

Take note of these contrasting 
cases. A federal court upheld the 
dismissal of an Omaha Girls Club 
employee, who was pregnant 
; though single, on the ground that 
j she was a "negative role model" 

| for the girls. 2 But an arbitrator 
! reinstated an unmarried mother 
j of two whom Allied Supermar- 
! kets had fired after the birth of her 
second child because her presence 
in the Allied store that employed 
her might cause parents to forbid 
their teenage daughters to work \ 
there. The arbitrator could find no 
evidence that she was a bad influ¬ 
ence on female employees-and 
added that her presence might 
serve to underscore the dangers in 
an illicit sexual relationship! 3 

Even when the situation seems 
clear-cut to the accusatory em¬ 
ployer, an arbitrator or a court 
may side with the offending 
worker. For instance: 

□ An asphalt refining company 
near Birmingham, Alabama dis¬ 
charged an employee for selling a 
small amount of marijuana to a 
friend from high school days who 
was working as an undercover 
agent. An arbitrator reinstated the 
worker on the ground that the 
publicity surrounding his arrest 
and three-year suspended sen¬ 
tence did not unreasonably harm 


! the company's reputation or prod-. 

uct, no* did it render him inclpa- 
j ble of performing his duties. 4 
j □ Gould, Inc. fired a Minnesota 

; man who harassed his former su- 
| pervisor by dumping a load of dirt 
! in his driveway, putting his house 
i on the market with a real estate 
; agent, and summoning paramed¬ 
ics to his home with a false report 
that the supervisor was having a 
heart attack. Gould claimed that 
these antics caused the supervi¬ 
sor's work to deteriorate. Seven 
months later an arbitrator rein- 
. stated the worker, concluding 
j that the evidence of cause and ef¬ 
fect was insufficient. Further- , 
more, the arbitrator said, the 
prankster had been drinking at the 
time he committed the offenses, j 
and his 20-year-old work history . 
at Gould was unblemished except • 
for one minor incident.* 

□ Potomac Electric Power 
Company sacked a credit collec- j 
tor for making obscene telephone i 
calls, while off duty, to the teenage 
daughter of a customer of the util¬ 
ity. The collector had met her 
during a business call at the 
customer's home. An arbitrator 
reinstated him (though without . 
back pay). Influencing the arbitra- ; 
tor's decision were the lack of a j 
company policy on off-duty con- j 
duct, a certain amount of confu- ■ 
sion regarding the caller's 
identity, and the offender's satis¬ 
factory work record over more 
than two decades.* 

On the other hand, when the 
employer can establish a logical, if 
not obvious, connection between 
the on-duty behavior and the of¬ 
fender's job, it can often safely 

With coauthors. Dirty L. Leap has 
dealt with bizarre employee behav¬ 
ior twice previously in HBR 
(November-December 1984 and 
May-fune 1986 issues). He is a pro¬ 
fessor of management in the College 
of Commerce and Industry, Clem- 
son University, where he teaches 
personnel management, 
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punish the person and make the 
punishment stick. For example: 

Z The Hilton Hawaiian Village 
on Waikiki Beach fired a bellhop 
after he pleaded guilty to selling a 
stolen handgun to an undercover 
agent. In sustaining the Hilton, 
the arbitrator, noting that the em* 
plovee had been given access to 
guests' rooms with a master key, 
ruled that he had irreparably 
damaged the trust that the hotel 
had placed in him. The hotel had 
a legitimate concern, the arbitra¬ 
tor wrote, over exposure to liabil¬ 
ity through property damage or 
injury to guests/ 

Z A liquor store clerk fatally 
injured a 71-year-old woman 
when she intervened in a dispute 
between the man and his wife on 
a downtown Pittsburgh street, 
whereupon the store discharged 
him. Convicted of manslaughter, 
the man argued that he should be 


A federal court 
upheld the firing 
of a pregnant 
woman who was 
single; an arbitra¬ 
tor reinstated an 
unwed mother. 


allowed to continue in his job 
through a prison work-release 
program. The arbitrator disagreed 
on the ground that the store's cus¬ 
tomers would be reluctant to en¬ 
ter the premises if the perpetrator 
of such a violent deed were work¬ 
ing there/ 

□ The Elyria, Ohio Board of Ed¬ 
ucation dismissed a high school 
counselor after her conviction on 
a misdemeanor for permitting her 
husband to use their house for 
drug trafficking. The arbitrator 
said the board's action was rea¬ 
sonable because the counselor's 

HARVARD BUSINESS REVIEW fanuary-1 


conduct related directly to her 
work of advising students and 
parents on drug abuse/ 

Obviously, the outcome in such 
cases depends a lot on the circum¬ 
stances and the nature of the busi¬ 
ness. That is certainly true when 
an employee's behavior affects job 
performance and the favorable 
public image that the organiza¬ 
tion enjoys. There is also the trou¬ 
blesome and delicate issue of the 
employee's right to privacy. 

Link to the job 

Two truck drivers employed by 
a retail grocery chain went on a 
drinking spree during a layover 
and assaulted two other drivers 
for the same outfit. Their intoxi¬ 
cation, coupled with the injuries 
they inflicted on the other pair, 
disrupted the company's delivery 
schedule. This, according to the 
arbitrator, was adequate grounds 
for discharge. 10 

Here the connection between 
the off-duty behavior and perfor¬ 
mance on the job is obvious. But 
look at a case where the employer 
had to interpret the states of mind 
of its clients and weigh the poten¬ 
tial effect on its workplace. A 
woman was involved in a shoot¬ 
ing incident during an argument 
at a friend's home. She was fired 
from her job in the laundry at the 
Maimonides Institute, a New 
York City institution for emo¬ 
tionally disturbed young people, 
because her presence at work 
made the residents apprehensive. 
The arbitrator upheld the insti¬ 
tute's action. 11 

The clear link was absent, in 
the arbitrator's view, when the 
Weyerhaeuser Company let go a 
raw materials inspector after he 
admitted smoking marijuana and 
taking amphetamines while off 
duty. Because Weyerhaeuser had 
not demonstrated that his work 
would be impaired, the arbitrator 
reinstated him. 12 Arbitrators have 
rendered similar decisions in 
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drug-related cases involving a 
telephone equipment installer, 
a sand company laborer, and a 
power company serviceman. 13 

Sometimes a solution is avail¬ 
able that preserves the worker in 
a breadwinning capacity but pro¬ 
tects the employer. Parke-Davis 
dismissed an employee who had 
pleaded guilty in both state and ; 
federal courts to obtaining 
$500,000 under false pretenses. 
The drug manufacturer justified 
itself by claiming that the worker 
posed an unacceptable risk of a 
drug security breach, since in his 
job he had access to controlled ; 
substances and kept records, and j 
j his continued employment I 
\ would jeopardize the renewal of 
j Parke-Davis's federal registration, 
j The arbitrator ordered the com- 
; pany to retain the employee but ' 

. put him in the first available non- , 
sensitive job-unless the Drug ; 
Enforcement Administration in- : 

, tervened. (The company didn't j 
s help its case by waiting more than \ 

| four months before taking action ; 

; against the offender .)* 4 

As we have seen in the cases j 
i described here, the employee's ; 

! work record often weighs heavily j 
with arbitrators. In drug-related j 
cases, the employer can take the 
initiative by offering the offender 
the choice of being fired or enter¬ 
ing a rehabilitation program. 

The company's image 
An employer naturally has a vi¬ 
tal interest in protecting its good 
name, but companies have had 
trouble sustaining discharges by 
claiming damage to reputation. 
Parke-Davis maintained that the 
"notorious and embarrassing me¬ 
dia coverage" of its employee's 
case hurt its "very visible and 
highly competitive" business 
which depended on the trust of 
the public and the government 
agencies that regulate drug manu¬ 
facturing. The arbitrator did not 
accept that claim as proven. 

29 




j 






i 

\ 


Source: https://www.industrydocuments.ucsf.edu/docs/fsvl0000 l >4 


2023294514 






IDEAS FOR ACTION 






“Fortunately, being millions in debt isn ’t 
what it used to be." 




Egregious behavior itself is not 
usually enough to demonstrate 
damage to reputation. Armco 
: Steel fired a worker in a fabricat- ! 
i ing plant after he pled guilty to > 
; taking indecent liberties with a ; 
) nine-year-old girl. Citing the j 
! worker's good 16-year work rec- ! 
i ord, his eight-month confine- [ 
! ment in a state mental hospital ! 
i following the incident, and the 
j fact that his factory job involved 
] no contact with the public, the 
! arbitrator conditionally reinstat¬ 
ed him. 15 

But a similar case had a differ¬ 
ent result in the context of an of¬ 
fender's highly visible position in 
a business where image counts a 
lot. Northwest Airlines dismissed 
a flight attendant after he had ad¬ 
mitted photographing an 18-year- 
old man in the nude during 
off-duty hours. He had just re¬ 
cently returned to duty after a 
suspension for similar behavior. 
The arbitrator upheld the carrier 
on the basis that the incident 
might expose it to damage be¬ 
cause "some people may be given 
pause" about traveling on an air¬ 
line that is "under the control of 
persons who are so inept at man¬ 
aging their own affairs." 1 * 


lb employers fearful of harm to 
their public esteem, an incident 
involving two errant Internal 
Revenue Service agents may give 
pause. The IRS suspended for one 
day two male agents who, on leav¬ 
ing a Columbus, Ohio bar one 
evening after drinking several 
beers, "mooned” a group of 
women in a parking garage. The 
arbitrator noted that the act was 
"sophomoric and foolish" and fell 
"substantially short of earning 
them a merit badge." But in revok¬ 
ing the suspension, the arbitrator 
determined that an employer 
must have "a sensible expectation 
concerning the conduct of em¬ 
ployees on their own time" and 
may not "exaggerate unduly what 
the public may think of incidents 
having no bearing on their job." 1 ' 

Still undecided is the case of the 
Kentucky bank that discharged a 
man who did volunteer work for 
an organization promoting homo¬ 
sexual rights. The group got sup¬ 
port from the Episcopalian 
church. The bank asserted he was 
undermining public confidence 
in it. The man sued the bank, 
claiming religious discrimina¬ 
tion. He lost in a lower court and 
lost in a federal appeals court. 


which said it wasn't a case gf reli¬ 
gious, discrimination. The judges 
remanded the suit to the lower 
court for further consideration. 1 * 
As a rule, the potential for em¬ 
barrassment that justifies disci¬ 
plinary action hinges on the 
prominence of the employees 
involved, the ethical or moral 
element in the organization's 
mission, and the efficiency of the : 
communication network involv- ■ 
ing the organization's clientele. 
The Gary Hart and PTL scandals 
contained all these elements. On 
a smaller scale, the previously 
mentioned case of the Elyria high . 
school counselor also contained ; 
these elements. j 

, j Right to privacy I 

I Employees who are disciplined j 
: for moonlighting, extramarital j 
affairs, or other off-the-job activi- j 
ties that employers frown on : 
may raise the privacy issue as . 
a defense. Their constitutional 
guarantees of privacy and free¬ 
dom of association, they may 
argue, make their outside behav- i 
ior of no concern to the employer ; 
as long as they are available to 
work as scheduled and perform ; 
satisfactorily. j 

The famous case of Virginia I 
Rulon-Miller illustrates this prin- j 
ciple. She was an IBM sales man¬ 
ager who was demoted for dating 
a sales executive of a competitor, 
QYX Corporation. The demotion 
was based on written company 
policy governing conflicts of in¬ 
terest. She quit and sued IBM for 
invasion of privacy and, in effect, 
wrongful discharge from her posi¬ 
tion. A California jury awarded 
her $300,000 in damages. 1 ” Simi¬ 
larly, a federal district court up¬ 
held the right of a factory 
inspector employed by Avco to 
voice his outrage over the compa¬ 
ny's labor relations policies in a 
letter that a Connecticut news¬ 
paper published. 10 

continued on page 34 
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IDEAS FOR ACTION 


When constitutional rights are 
in question, an arbitrator or court 
will contravene them only in ex¬ 
treme situations where there is a 
threat of danger or violence. One 
of these was the case of a Balti¬ 
more bus operator who, it devel¬ 
oped, was also the acting grand 


A bus company 
fired a driver when 
violence threat¬ 
ened after the 
public learned he 
was a Ku Klux Klan 
grand dragon. 


t dragon of the Maryland chapter of 
j the Ku Klux Klan. His dual capac- 
; ity became news, whereupon his 
; fellow bus operators threatened a 
j * wildcat strike, and the possibility 
i of a public boycott of the whole 
bus network arose. The Baltimore 
i Transit Company discharged the 
; grand dragon on the grounds that 
: there was a clear and immediate 
| danger of violence. An arbitrator 
j sided with the company. 21 

When the privacy matter turns 
on activities directly relating to a 
person's job rather than on consti¬ 
tutional guarantees, the picture 
becomes less murky. Here it's 
usually a matter of conflict of in¬ 
terest. A disc jockey lost his job at 
a New York City radio station af¬ 
ter doing work for a competing 
station. 22 A Detroit police officer 
who moonlighted as a polygraph 
examiner in noncriminal matters 
like employment testing was 
ordered to stop this work after 
he administered polygraphs on 
his off-duty time to criminal 
suspects. 23 

An arbitrator reinstated a cable 
splicer for Continental Telephone 
Company of Virginia, however, 
who had been discharged for sell* 


S ing and installing telephones dur- 
: ing days off. The arbitrator ruled 
j that the worker had not violated 
I any company rules, had confined 
; his moonlighting to off-duty 
; hours, and had installed equip- 
! ment only outside Continental's 
i franchised area. 24 
j Naturally, employees on medi- 
i cal leave have their privacy re- 
• stricted to an extent. If they are 
caught working at another job, do- 
i ing strenuous work at home, or 
participating in potentially injuri- 
; ous sports, they may be fired- and 
j arbitrators have upheld such 
| discharges. 25 

A bank vice president who was 
unwilling to have his privacy 
rights tested has concealed his 
moonlighting. On weekends he 
works as a professional wrestler, 
and many of his matches are tele¬ 
vised. To avoid discovery and pos- 
j sible dismissal by the bank for 
| unbecoming conduct, he wears a 
| hood while wrestling. 

| What policies are 
j necessary? 

! Clearly the proper posture for 
i the organization to take about off- 
i duty behavior is not always obvi- 
j ous. But in anticipation of the 
necessity of making a decision 
about an employee, it's advisable 
to have policies in place and in 
mind. Here are suggestions: 

□ Establish written and spe¬ 
cific prohibitions against off-duty 
conduct that management re¬ 
gards as unacceptable, like auto¬ 
matic discharge for a guilty plea 
or conviction in a felony case. 

□ Formulate procedures for 
employees charged with crimes 
and awaiting trial. An employer is 
not obligated to retain a worker 
who faces a long period of incar¬ 
ceration before trial, but an em¬ 
ployee released on bail may want 
to return to work. If the nature of 
the offense makes it inadvisable 
to let the person return to work, 
the company may opt for suspen¬ 


sion and take final disciplinary ac¬ 
tion on resolution of the case. As a 
gesture of good faith, the com¬ 
pany may offer to reimburse the 
employee for lost income if he or 
she wins acquittal or the case is 
dropped. 

□ Stipulate how the organiza¬ 
tion will deal with the person 
who, having received a suspended 
sentence, is then available for 
work. (Sometimes, of course, the 
suspended sentence is contingent 
ori the offender's having a full¬ 
time job.) Naturally, the employer 
will consider such factors as the 
employee's trustworthiness, pro¬ 
pensity for violence or drug abuse, 
and the possible reaction of cus¬ 
tomers and coworkers. 

□ Anticipate the possibility 
that an employee who is guilty of 
a crime may "beat the system." 
There is precedent for discipli¬ 
nary action against employees 
who avoid criminal conviction, in 
the face of overwhelming evi¬ 
dence of guilt, because of legal 
technicalities. One arbitrator 
wrote, "It matters not that rigor¬ 
ous protection in the criminal law 
saved the individual from crimi¬ 
nal penalties because such fact 
does not constitute a bar to the 
employer's right to protect itself 
or its other employees." 25 Unless 
the employer has agreed to base 
its action on the outcome of a 
criminal proceeding, this kind 
of double jeopardy is legally 
permissible. 

It goes without saying that if 
the decision is to reinstate the 
worker, the employer must take 
into account possible reaction 
from coworkers and customers. 
The employer has a duty to set 
the record straight on exaggerated 
or distorted stories about the 
employee's conduct-while pro¬ 
tecting sensitive information 
surrounding the case. On the 
other hand, the organization also 
has a duty to fellow workers not 
to suppress pertinent facts. 
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C6Creating Shareholder 
Value goes to the core of 
the takeover phenomenon 
... the temper and tempo of 
the process have changed 
... It is these changes that 
make Rappaport’s book so 
timely and important?? 

- Harvard Business Review 
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u An authoritative and fascinating 
book on a controversial subject. . . 99 
—The Stock Market Magazine 

U A comprehensive framework for 
business valuation and strategy 
assessment Creating Shareholder 
Value should make interesting 
and informative reading for 
accounting professionals, 
managers, investors and anyone 
interested in evaluating business 
performance 99 
-Journal of Accountancy 

U A significant contribution to 
more effective business decision 
making. Should be particularly 
useful at this time of restructurings, 
leveraged buyouts, mergers, 
acquisitions, and divestitures. M 
-Duane R. Kullberg, 

Managing Partner and CEO, 

Arthur Andersen & Ca 

270 Pages 
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fUj THE FREE PRESS 

oJk I A Division of Macmillan, Inc. 
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Often it's difficult for a man¬ 
ager to make a decision about off- 
duty behavior that has moral or 
political overtones. An otherwise 
prudent executive who has no tol¬ 
erance for extramarital affairs, 
homosexuality, unorthodox life¬ 
styles, or radical political or 
social beliefs may overreact by 
suspending or discharging an em¬ 
ployee when there is no connec¬ 
tion with the job. 

But caution is necessary in such 
cases because of the principles of 
a person's right to privacy and 
freedom of association. In this as 
well as other aspects of off-duty 
behavior, the words of Thomas J. 
Watson, Jr., onetime head of IBM, 
are pertinent. The California ap¬ 
peals court in the aforementioned 
Rulon-Miller case cited this 
memo from Watson, sent "to all 
IBM managers": 

"The line that separates an in¬ 
dividual's on-the-job business life 
from his other life as a private citi¬ 
zen is at times well-defined and at 
other times indistinct. But the 
line does exist, and you and I, as 
managers in IBM, must be able to 
recognize that line. 

"I have seen instances where 
managers took disciplinary mea¬ 
sures against employees for 
actions or conduct that are not 
rightfully the company's concern. 
These managers usually justified 
their decisions by citing their per¬ 
sonal code of ethics and morals or 
by quoting some fragment of 
company policy that seemed to 
support their position. Both argu¬ 
ments proved unjust on close 
examination. What we need, in 
every case, is balanced judgment 
which weighs the needs of the 
business and the rights of the 
individual.... 

"We have concern with an em¬ 
ployee's off-the-job behavior only 
when it reduces his ability to per¬ 
form regular job assignments, in¬ 
terferes with the job performance 
of other employees, or if his out¬ 


side behavior affects <the reputa¬ 
tion of the company in a major 
way. When on-the-job perfor¬ 
mance is acceptable, I can think of 
few situations in which outside 
activities could result in discipli¬ 
nary action or dismissal.... 

"Action should be taken only 
when a legitimate interest of the 
company is injured or jeopar¬ 
dized. Furthermore, the damage 
must be clear beyond reasonable 
doubt and not based on hasty deci¬ 
sions about what one person might 
think is good for the company. 

"IBM's first basic belief is re¬ 
spect for the individual, and the 
essence of this belief is a strict re¬ 
gard for his right to personal pri¬ 
vacy. This idea should never be 
compromised easily^' 
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Companies are delving further into employees’ personal lives—and 
workers are fighting harder for the right to be let alone 


O n Oct 29, 1987, Eastern Air 
Lines Inc. apparently received 
an anonymous tip that some of 
its baggage handlers at Miami Interna¬ 
tional Airport used drugs. Security 
guards rounded up 10 workers in the 
plane-loading area. Then, in full view of 
other employees and passengers, the 
workers were marched down a guard- 
lined path to waiting vans—“like terror- 
ists,” as a lawsuit filed by the workers 
describes it After questioning the men, 
supervisors put them aboard a bus— 
once again in front of onlook- r—-—— 
ers—and took them to a hos¬ 
pital. Then came an ultima¬ 
tum: Either take a urine test 
or be fired on the spot 
All 10 employees, members 
of the International Associa¬ 
tion of Machinists, tested neg¬ 
ative. Later they filed suit in 
federal court, seeking at least 
$30,000 each on charges of in¬ 
vasion of privacy, defamation, 
and intentional infliction of 
emotional distress. Eastern 
refuses to discuss the inci- DRUG- 

dent In its motion to dismiss tests. ] 
the case, Eastern contends and tb 

that the complaint should be * v:goven 
resolved in a union grievance m _ 

procedure. " D * E 

Wherever this case winds '* ^ andlc 
up, its a gripping example of forces 

the quintessential—and grow- ui DU 

ing—American concern about polygr; 

privacy. The right to privacy, the Ho 

U. S. Supreme Court Justice 
Louis D. Brandeis wrote in COMPt 

1928, is 'the right to be let Pfoyer 

alone—the most prehensive of dons z 

rights and the right most val- creasir 

ued by civilized men.” Bran- amoun 

deis was referring to the GEHETI 

Fourth Amendment's guaran- ees ha 

tee against “illegal searches disease 

and seizures” by government 


Today, Americans are asserting the 
“right to be let alone” by a different 
adversary: their employers. A nation¬ 


testing. AIDS patients are suing employ¬ 
ers for breach of confidentiality when 
co-workers learn about their condition. 


wide controversy is erupting as compa- Employee advocates are demanding lim- 


nies probe deeper into workers* habits 
and health. -X. •* >■ / 

Unlike past labor uprisings, workers 
aren't mounting strikes over the privacy 
issue. Today's combat involves lawsuits, 
huge jury awards, and demands for 
leave-me-alone legislation. Individual em¬ 
ployees and unions are filling court 
dockets with challenges to random drug¬ 
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%*.,■ THE BASIC ISSUES 

DRIIG-TESTING Seven states have passed laws restricting drug 
tests. Random testing in private industry is under legal attack, 
and the Supreme Court has agreed to decide whether testing 
government employees violates the Fourth Amendment 

AIDS Employees with AIDS are covered by laws protecting the 
handicapped. But few companies have educated their work 
forces to prevent discrimination by co-workers 

UE DETECTOR TESTS The first federal law restricting the use of 
polygraphs is now being drafted from bills passed recently by 
the House and Senate. Similar laws already exist in 31 states 

COMPUTER SURVEILLANCE Federal and state restraints on em¬ 
ployer monitoring of computer work and telephone conversa¬ 
tions are under discussion. Meanwhile, companies have in¬ 
creasing access to electronic data bases that contain vast 
amounts of personal information on employees 

GENETIC SCREENING Lab tests can determine whether employ¬ 
ees have genetic traits that make them susceptible to certain 
diseases. Some authorities say legislation is needed to prevent 
employers from using such tests to screen job applicants 

DATA: BW 


its on electronic and telephone eaves¬ 
dropping. And concern is growing over 
the potential for employers to delve into 
electronic data bases that collect the tini¬ 
est pieces of an employee's lifestyle un¬ 
der one heat label: the Social Security 
number. 

snooping? The protests are being heard. 
Both the House and the Senate just 
—-~i- passed bills restricting lie de¬ 

tector tests by private compa¬ 
nies. Declares Paul Saffo, an 
expert on information technol¬ 
ogies at the Institute for the 
Future: “After health care, 
privacy in the workplace may 
be the most important social 
issue in the 1990s.” 

It's not that most compa¬ 
nies are idly snooping into 
their employees' lives. Behind 
the erosion of privacy lie 
pressing corporate problems. 
i drug. Drug use costs American in- ! 

ittack, dustry nearly $50 billion a i 

ssting year in absenteeism and turn- I 

> over. When employer groups j 

- opposed the lie detector bills, j 

they cited employee theft, j 
work which is estimated at up to j 
$10 billion annually. More- j 
iseof over, in the litigious 1980s, j 

tiy by failing to ensure a safe and I 

:es drug-free workplace can sub¬ 

ject an employer to millions in 
n em- liability claims when people 
/ersa- ; are injured by an errant em-, 
ire in- ployee or faulty products, 
i vast The difficulty is maintain¬ 
ing a proper balance between 
j oy . the common good and person- 

ertain a * f ree< * om - may be laud- 

event a k- e f° r companies to hold 

down soaring medical costs 
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DRUG TESTING 


DID THIS COMPANY 
60 TOO FAR? 


I t was a welcome back that Wanda 
Creer won't forget Returning from 
five weeks of sick leave in late 1986, 
the 45-year-old lab technician at Pacific 
Refining Co. in Hercules, Calif., was 
ushered into the ladies' room. There an 
employee of a drug-testing lab held the 
stall door open and watched Creer low¬ 
er her pants and urinate into a cup. 

“When I left the room, I was angry, 
I was hurt, I was crying," recalls the 
soft-spoken Creer. Suffering from a 
peptic ulcer, she was taking medication 
that she feared would show up in the 
urinalysis. “I thought I'd lose my job." 

Creer and several others sued Pacif¬ 
ic Refining on behalf of more than 90 
employees who were checked, charging 
that random testing violated the Cali¬ 
fornia constitution's ban against unrea¬ 
sonable invasion of privacy. A state 
court issued an injunction halting the 
tests. The class action is expected to 
reach trial by yearend. 
‘PREPOSTEROUS.’ Pacific Refining main¬ 
tains that testing is necessary as a 
safety precaution. “We've got an entire 
town right across the fence from the 
refinery,” says James P. Hargarten, 
Pacific Refining’s attorney. “One mis¬ 
take could be catastrophic.” 

Creer says she has “never used any 
kind of illegal drug." Her one bad hab¬ 
it, she confides with a slight smile, is 



‘When I left the room 
I was angry, I was hurt, 

I was crying. 

I thought I'd lose my job.' 

—Wanda Creer 


an occasional cigarette. “Wanda is a 
good example of how stupid this whole 
thing is,” says John M. True, a San 
Francisco civil liberties attorney repre¬ 
senting the plaintiffs. “The idea that 
the employer feels it's necessary to 
confirm her innocence when she hasn't 
even been charged is preposterous." 


by giving employees checkups and offer¬ 
ing exercise programs. But what keeps 
helpful advice on high blood pressure 
from becoming an ominous decision on 
an employee's promotion potential? 
There are few standards to help answer 
such questions. “It is an era of legal 
uncertainty," says Robert B. Fitzpatrick, 
a Washington lawyer who represents 
both companies and employees. “In a lot 
of states the law is in flux, and it is 
unclear what the rules are any longer.” 
‘fear of abuse.’ What is clear is that 
employers face a complex challenge. For 
years, American workers seemed to lack 
the body-and-soul dedication of their Jap¬ 
anese counterparts. Now, U. S. compa¬ 
nies are beginning to gain the commit¬ 
ment of workers, who often build their 
private lives around the job—and the 
pension and health plans linked to it But 
as this happens, employees also bring 
their off-the-job values—and demands— 
to work. Increasingly, says Alan F. Wes- 
tin, a Columbia University professor 
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who has studied individual rights in the 
corporation since the 1950s, “Americans 
are coming to believe that the rights we 
attach to citizenship in the society—free 
expression, privacy, equality, and due 
process—ought to have their echo in the 
workplace." 

Privacy today matters to employees at 
all levels, from shop-floor workers to 
presidents. “I don't think politicians and 
corporate executives realize how strong¬ 
ly Americans feel about it," says Cliff 
Palefsky, a San Francisco lawyer who 
handles employee lawsuits. “It's not a 
liberal or a conservative issue, and the 
fear of abuse doesn't emanate from per¬ 
sonnel policies. It's coming out of the 
larger, impersonal notion that workers 
are fungible, expendable items.” 

Huge juiy awards in recent privacy 
cases reflect these concerns:' 

■ A supervisor for Georgia-Pacific Corp. 
in Oregon fired a man based on an anon¬ 
ymous letter stating that the worker had 
been drunk in public. Then the supervi¬ 


sor repeated the allegation at a meeting 
of 100 employees. Concluding that slich 
wide dissemination damaged the work¬ 
er's reputation, a state appeals court up¬ 
held a $350,000 defamation award. 

■ A drugstore employee refused to take. 
a lie detector test during an investiga- 
tiqn of stock shortages at Rite-Aid of 
Maryland Inc. Though the company vio¬ 
lated a state law in ordering the test, it 
forced the woman to resign. A state ap¬ 
peals court affirmed a $1.3 million award 
for behavior that “amounted to a com¬ 
plete denial of [her] dignity as a person." 

These aren't isolated stories. A survey 
by Ira Michael Shepard and Robert L. 
Duston, members of a management law 
firm in Washington, turned up 97 jury 
verdicts against employers in privacy 
cases from 1985 to mid-1987. Damage 
awards averaged $316,000. Before 1980 
employee suits for invasion of privacy 
rarely reached a jury. 

They do now—largely because a de¬ 
cade of litigation and legislation involv¬ 
ing employee rights has laid the ground¬ 
work. This .movement has led to laws 
that give employees the right to know 
about hazardous workplace chemicals, 
that protect whistle-blowers, and that 
give workers access to medical and per¬ 
sonnel records. Complaints of discrimi¬ 
nation by age, race, and sex are also 
increasing fast Meanwhile, nonunion 
workers, aided by state courts, are suc¬ 
cessfully challenging the once-undisput- 
ed employment-at-will doctrine. This 
gave private companies the right to dis¬ 
miss employees without cause. 

The erosion of the at-will concept 
clears the way for workers to sue em¬ 
ployers over privacy issues. Otherwise, 
such cases are often difficult to file. 
State laws that regulate polygraph test¬ 
ing, for example, provide for prosecution 
of corporate violators but give no re¬ 
dress to wronged employees. But using 
precedents from employment-at-will 
cases, workers can often prove unfair 
dismissal—and win big awards. 
turning point. All these trends are cre¬ 
ating chaos in the rules that govern the 
workplace. And the changes this will 
bring in the employer-employee relation¬ 
ship could be as far-reaching as those 
that followed the breakthrough of indus¬ 
trial unionism in the 1930s. The differ¬ 
ence is that today the courts and Con¬ 
gress may do much more quickly what 
unions would take decades to achieve. 
“The idea that the employment relation¬ 
ship cannot be regulated will never be 
with us again," says William B. Gould, a 
labor law professor at Stanford Univer¬ 
sity (page 68). “In some form or another, 
we're going to have regulation." 

The tension over privacy, in fact, 
marks a turning point in the cycle of 
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I management-labor relations. Starting in 
the early 19th century and for decades 
after, employers exercised wide domin¬ 
ion over employees' lives. Companies 
built and ran company towns. In 1914, 
Henry Ford's workers were promised a 
$5-a-day wage only after Ford’s “sociolo¬ 
gists" visited their homes and deemed 
them morally qualified. The growth of 
unions, the improved education of the 
work force, and the civil-rights and civil- 
liberties movements of the 1960s seemed 
to kill off these Big Brother policies. In 
the 1980s, however, the cycle is revers¬ 
ing—as the controversy over these ma¬ 
jor issues indicates: 

■ AIDS discrimination. Employees with 
AIDS are already protected by federal 
and state laws that guarantee job rights 
for the handicapped. Nonetheless, some 
people with AIDS have been fired and in 
several instances not reinstated before 
they died. 

Most companies have neither a policy 
nor an educational program on aids. 
Emerson Electric Co. in St Louis has 
had “a couple” of employees with AIDS, 
says John C. Rohrbaugh, vice-president 
for corporate communications. Those 
who have the disease became known 
“because other employees didn't want to 
share phones or work in the same of¬ 
fices,” Rohrbaugh adds. Topically, “We 
didn't take any type of action, and even- 


The modem weapons 
of the privacy war: 
Lawsuits, huge jury 
. awards, and demand^ 
for new legislation 

tually the employee became more and 
more debilitated until he was too sick to 
work, and frankly, he died." 

For many companies, such ad hoc han¬ 
dling of the situation may be a costly 
mistake, says David Herold, director of 
the Center for Work Performance Prob¬ 
lems at the Georgia Institute of Technol¬ 
ogy. In a survey conducted for the cen¬ 
ter last year, 35% of 2,000 workers said 
they didn't believe that AIDS can be 
transmitted only by sexual contact or 
blood contamination. The same percent¬ 
age of workers said they'd be “con¬ 
cerned” about using the same bathroom 
as people with aids. 

Herold believes the costs of caring for 
AIDS sufferers could pale by comparison 
with the productivity losses if healthy 
employees refuse to work alongside 
them. And he disparages the policy of 
many companies to treat aids “like any 
other illness.” Adds Herold: “If that’s 
what they mean by policy, that's non¬ 


sense, because other employees will not 
treat it like any other illness." 

Some 30 of the nation'^ largest em¬ 
ployers agree. IBM, AT&T, and Johnson & 
Johnson, among others, have endorsed;a 
10-point bill of rights on AIDS issues. It 
calls for education to dispel fears, urges 
that medical records be kept confiden¬ 
tial, and pledges not to test for the AIDS 
virus in hiring. 

■ Polygraph testing. Do lie detectors tell 
the truth? According to recent surveys, 
a lot of companies think they do. Studies 
show that about 30% of the largest com¬ 
panies and more than 50% of retail busi¬ 
nesses use lie detectors to test honesty 
in preemploymerit screening and to help 
investigate workplace thefts. Proponents 
contend that patterns of blood pressure, 
perspiration, and breathing recorded as 
a subject responds to questions reveal a 
liar’s “internal blushes." 

But many scientific and medical 
groups, including the American Medical 
Assn., disagree. A strong response to a 
question could indicate guilt, fright, an¬ 
ger, “or indeed whether you artificially 
induced the reaction by, say, biting your 
tongue,” says one critic. As a result, 21 
states prohibit the use of tests as a con¬ 
dition of employment in private industry, 
and 10 more place restrictions on the « 
types of questions that can be asked. 

Now, after years of trying, it appears 


UE DETECTORS 


A PERFECT RECIPE 
FOR A LAWSUIT 


B y 1982, John J. O'Brien had 
worked nearly 10 years for Papa 
Gino's of America, a New England res¬ 
taurant chain. As an area supervisor, 
he was in charge of 28 restaurants and 
about 500 employees. “I was in line for 
vice-president and felt a strong loyalty 
to the company,” O'Brien recalls. 

Suddenly his life “was cut right in 
half.” Despite repeated requests, he re¬ 
fused to promote a company director's 
son who was also the godson of the 
president, contending the man was in¬ 
competent A few weeks later, O'Bri¬ 
en's boss told him that someone—Papa 
Gino's never identified the person—had 
seen him take drugs at a party. The 
company gave O'Brien two choices: 
take a polygraph test or be fired. 
‘highly OFFENSIVE.’ “I was angry that 
they were, putting a machine against 
my word and my history with the com¬ 
pany,” O'Brien says. But he took the 
test Papa Gino’s said it proved he lied 
and fired him. He sued. For the next 
three years, O'Brien, a 32-year-old fa¬ 
ther, couldn’t find work. “It was like 
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‘It was like hell. I went from 
$50,000 and a lot 

of good self-image to no employment at all’ 

—John J. O’Brien 


hell," he says. “I went from $50,000 a 
year and a lot of good self-image to no 
employment at all." 

In 1985 a federal jury found the 
polygraph investigation “highly offen¬ 
sive" and awarded damages that even¬ 
tually totaled $595,000. A federal ap¬ 
peals court upheld the award, as well 


as findings of defamation and invasion 
of privacy. Now a renovator of houses 
in New Hampshire, O'Brien feels the 
false charge of drug abuse will always 
be with him. “People in the company 
avoided me like the plague when they 
spread that around, and I think I'll al¬ 
ways carry the stigma.” 
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that polygraph opponents will push 
through a federal law. A Senate bill 
passed on Mar. 3 would bar most private 
employers from using polygraph exams 
in the hiring process, though it permits 
the testing of current employees during 
investigations of a theft or other inci¬ 
dent causing "economic loss or injury/' 
It also exempts private security firms 
and nuclear power plants. 

A stronger House bill passed last No¬ 
vember forbids private employers to use 
the polygraph for any purpose, but ex¬ 
empts security firms and drug compa¬ 
nies. A House-Senate committee will rec¬ 
oncile the two bills. Although President 
Reagan earlier threatened to veto a poly¬ 
graph law, he may approve one if the 
Senate version prevails. 

■ Defamation and negligent hiring. Em¬ 
ployees often sue when a former em¬ 
ployer gives damaging information to a 
prospective employer. Because compa¬ 
nies sometimes need to compare notes 
on hiring, their communications are con¬ 
sidered privileged.” But they can lose 
this protection if they give information 
to too many people or hand out false 
information maliciously. 


The fear of defamation suits has 
caused many companies, probably the 
majority, to refuse to say anything 
about a former employee except “name, 
rank, and serial number.” But this prac¬ 
tice is having an adverse effect on 
screening job applicants, which some¬ 
times causes companies to hire people 
with unsavory backgrounds. Their un¬ 
lawful conduct can lead to a negligent 
hiring suit and enormous damages. For 
example, in 1985 a car rental agency had 
to pay $750,000 in damages to atone for 
an employee who repeatedly hit a cus¬ 
tomer with “judo chops.” In that case, a 
court found, the employer had ignored 
evidence of the worker's irascibility. 

■ Confidentiality of employee records. 
Considerable private information about 
workers exists in computer data bases 
kept by practically every business and 
government agency—-and it's available 
to a surprisingly wide range of snoops. 
A crazy quilt of state and federal laws, 
as well as court rulings, regulates em- j 
ployer access to such information. Some 
areas, such as medical data, are highly 
protected. But others aren't 
Credit bureaus, for instance, sell infor¬ 


mation on employees' bank accounts, 
outstanding bills, and tax liens or bank¬ 
ruptcies, although all negative records 
must be purged after seven years. Only 
recently, TRW Inc., the largest supplier 
of consumer credit information, began 
selling such data to employers. “It didn't 
sound like the kind of thing we wanted 
to be involved in,” says Edward F. Free¬ 
man, vice-president and general manag¬ 
er of TRW's information services division. 
But “it’s what our customers wanted, 
and all our competitors were doing it” 
Certain employers, such as banks and 
nuclear power plants, can get criminal 
histories of prospective employees from 
the Federal Bureau of Investigation's 
Identification Div. data base on more 
than 20 million people. In some states, 
other employers can get FBI information, 
too. Now the Bureau is considering lift¬ 
ing a major restriction on its criminal 
history data base: It may delete a rule 
requiring that information on people 
who are arrested but not convicted can't 
be disseminated after one year. Critics 
say this would add to the volume of 
potentially false information that em¬ 
ployers can collect 



MOHITORIHG SOCIAL UPg 

BREAK UP WITH 
THAT GUY—OR EISE 

V irginia Rulon-Miller never thought 
she'd leave her job at Internation¬ 
al Business Machines Corp. And cer¬ 
tainly not under such unpleasant cir¬ 
cumstances. But after 12 years there, 
the last as an award-winning market¬ 
ing manager in a division office in San 
Francisco, she made a mistake: She fell 
in love. 

In 1979, one week after receiving a 
13.3% raise, she Was called on the car¬ 
pet Was she dating Matt Blum, a for¬ 
mer IBM account manager who had 
gone to a competitor? There was no 
denying it The two had dated while 
Blum was at IBM, and he still played on 
an IBM softball team. Rulon-Miller was 
ordered to forget about Blum or be 
demoted. “I was so steeped in IBM cul¬ 
ture that I was going to break up with 
Matt,” she says. She didn't get the 
chance. As she testified in court, she 
was dismissed the next day. 
trial tolu In preparing her wrongful 
discharge suit, Rulon-Milleris lawyer 
discovered something her old boss 
didn't know: No less an authority than 
former IBM Chairman Thomas J.. Wat¬ 
son Jr. had declared that “we have con¬ 
cern with an employee's off-the-job be- 






Tf this is one of the best companies 
and this is what they did, then how does one 

of the worst companies treat their people?’ 

—Virginia Rulon-Miller 


havior only when it reduces his ability 
to perform regular job assignments.” 
A jury in state court agreed. In 1984, 
Rulon-Miller won $300,000 in back pay 
and punitive damages. 

Like every trial, this one took its toll. 
“I couldn't function for four or five 


months,” says Rulon-Miller. But she 
adjusted Now a regional director for a 
computer sales company, she has bro¬ 
ken off with Blum. But she still feels 
the same about IBM. 'There was a real 
sense of security and a feeling of fam¬ 
ily. If I had my way, I'd still be there.” 
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Many large employers have guidelines 
requiring managers to prove a specific 
business purpose before gaining access 
to sensitive information. But many don’t 
And the American Civil Liberties Union 
fears that voluntary guidelines won’t 
work if the political climate changes. 
“What happens if society’s pendulum 
shifts to be less concerned about person¬ 
al liberty?” asks Jerry Berman, director 
of the ACLU's project on information 
technology and civil liberties. 

■ Monitoring. Over the past decade, 
practically every major employer has 
gained the ability to monitor workers’ 
performance through the computers and 
phones they use. This practice is already 
prevalent in service-oriented businesses 
such as insurance and telecommunica¬ 
tions. And unless it’s done carefully, 
workers resent it “I don’t think people, 
mind having their work checked,” says 
Morton Bahr, president of the Communi¬ 
cations Workers of America (CWA). “Its 
the secretiveness of it Its like being 
wired to a machine.” The CWA is pushing 
a bill in Congress that would prohibit 
secret monitoring in all industries and 
require regular beeps when a supervisor 
is listening. 

Worker advocates in Massachusetts 
are carrying the fight further in a bill 
that has raised strong objections by in¬ 
dustry groups. In addition to requiring 
beeps, the proposal would limit the 
amount of monitoring and require em¬ 
ployers to explain in writing the purpose 
and results of monitoring. 

■ Genetic screening. The most perni¬ 
cious use of technology to invade priva¬ 
cy may be yet to come. Scientists al¬ 
ready can identify genetic traits that 
indicate a predisposition to such diseases 
as heart disease and cancer. In 1980, 
Du Pont Co. came under fire for testing 
black employees and applicants for sick¬ 
le cell anemia. The tests were given as a 
"service to employees," and the results 
were not used in hiring or career deci¬ 
sions, says Dr. Bruce W. Karrh, a Du 
Pont vice-president But because of the 
controversy, the company now does test¬ 
ing only at workers’ request 

Genetic testing might be used legiti¬ 
mately to ensure that employees suscep¬ 
tible to certain occupational diseases 
aren’t put in the wrong work environ¬ 
ments. And as far as anyone knows, no 
companies now use the tests to deny 
employment But Mark A. Rothstein, di¬ 
rector of the University of Houston’s 
Health Law Institute, believes employ¬ 
ers eventually will try that if only to 
help hold down health care costs. “Un¬ 
less we have some clear indication that 
employers aren’t going to be engaged in 
screening, legislation may be neces¬ 
sary,” he says. 

A preview of this issue may come as 
companies mount more aggressive 



T he critics of drug testing are begin¬ 
ning to get their message across. 
Although screening of new applicants- 
is up, companies may be cutting back 
on the most controversial practice- 
random tests of current workers with¬ 
out reasonable cause. “Even friends of 
testing are ready to write off random 
checks,” says Robert L DuPont, for¬ 
mer director of the National Institute 
on Drug Abuse. 

One verdict already has sent a chill¬ 
ing message to employers. Last Octo¬ 
ber a San Francisco 
jury awarded dam¬ 
ages of $485,000 to 
Barbara Luck, a 37- 
year-old computer pro¬ 
grammer for Southern 
Pacific Transportation 
Co., who was fired for 
refusing to take a sur¬ 
prise urinalysis in 
1985. Luck’s claim re¬ 
lied on a broad right* 
of-privacy provision in 
California’s constitu¬ 
tion. Southern Pacific 
has appealed. Mean¬ 
while, six of the seven 
states with laws on 
drug testing allow 
random tests only for 
workers in hazardous and safety-relat¬ 
ed jobs. Utah is the sole exception. 
slipshod TECHNIQUES. Companies are 
even getting more careful about an¬ 
nounced drug tests. A 1987 American 
Management Assn, survey of 1,000 
companies showed that 34% had a 
drug-testing policy, up from 21% in 
1986. But, newly aware of slipshod 
testing techniques, many companies 
now do months of study before start¬ 
ing a program. Corporate attorneys 
tell clients to confirm results with a 
second test and maintain confidential¬ 
ity. "We spend a lot of time rewriting 
policies after companies have fallen on 
their swords,” says Ted Schramm, 
president of Behavior Research Inc., a 
San Diego consulting firm. 

Even the testing of job applicants is 
coming under challenge. In San Fran¬ 
cisco, two women are suing Matthew 
Bender & Co., a publisher of legal 
books, and its parent, limes Mirror Co. 
The women, who refused to be tested, 
charge that the policy is an invasion of 
privacy. Bender says it has no plans to 
stop testing applicants, and the compa¬ 
ny is fighting the suit 
It may also be getting harder to test 



IMOS RATES CAN HIT 40% 


employees under government supervi¬ 
sion, even with advance notice. In Feb¬ 
ruary a federal appeals court in San 
Francisco struck down as unconstitu¬ 
tional a federal rule that made railroad 
workers subject to drug and alcohol 
testing after accidents. The Supreme 
Court should shed more light on the 
subject It’s expected to rule on wheth¬ 
er the testing of U. S. Customs Service 
workers when they’re promoted vio¬ 
lates the Fourth Amendment 
Some of the sharpest criticisms of 
drug tests involve 
technology. Although 
testing has grown into 
a $1 billion industry, 
there are no standards 
for handling laborato¬ 
ry samples. "It’s very 
easy to set up a poor 
lab, but not so easy to 
set up a good one,” 
says Richard L. 
Hawks, chief of re¬ 
search technology at 
the National Institute 
on Drug Abuse. 

BAD LABS. Indeed, the 
error rate for urinaly¬ 
ses can be as high as 
40%, says consultant 
Schramm. While labs 
used by federal agencies will soon be 
required to meet minimum standards, 
private employers can hire anyone. “A 
lot of companies are being sold a bill of 
goods,” contends CM Palefsky, a San 
Francisco employment attorney. 

Opponents of drug testing also claim 
that a positive test doesn’t determine 
impairment—only traces of a drug pos¬ 
sibly ingested weeks before. "For 
bosses concerned about a drug-free 
workplace, visual observation is more 
accurate than a urine test,” says politi¬ 
cal activist Abbie Hoffman. Laws in a 
few states allow testing only if an em¬ 
ployer has reason to suspect impaired 
job performance. In addition, Rhode Is¬ 
land’s law requires companies that test 
to have a drug counseling program. 

In the end it may come down to eco¬ 
nomics. Testing for drugs can cost 
from $15 to $45 per exam. With the 
threat of large jury awards figured 
into the equation, companies may have 
to look more closely at the trade-off 
between their own peace of mind and 
that of their workers. 

By Katie Hafner in San Francisco , 
with Susan Garland in Washington and 
bureau reports 
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“wellness” programs that try to push 
employees toward healthier lifestyles. So 
far these programs seem aimed at help¬ 
ing employees live longer—and improve 
their productivity. But the logical next 
step is mandating off-the-job behavior. 
“I think employers are going to get 
deeper and deeper into the wellness 
business,” says Columbia's Westin. 
“This is going to throw up a series of 


profound ethical and legal dilemmas 
about how they should do it and what 
we don't want them to do.” 

Most workplace privacy issues pose 
these kinds of difficult questions. They 
pit the needs of the company against the 
worker's feelings of dignity and worth. 
To sacrifice much of the latter would, 
make work life untenable. So the U.S. 
must decide which rights of a citizen in 


oiivuiu cawjuu to an employee in 
the corporation—and in what form -If 
employers don't voluntarily start l» s 
process, the courts or legislatures will 
do it for them. 

By John Hoerr in New York, with Kath¬ 
erine M. Hafner in San Francisco , Gail 
DeGeorge in Miami, Anne R. Field and 
Laura Zinn in New York, and bureau re 
ports 


IT’S GETTING HARDER TO PASS OUT PINK SUPS 


m 
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T rying to bring order out of the tur¬ 
moil over privacy and other em¬ 
ployee rights on the job is like trying 
to smother a hundred fires with one 
blanket Each issue has a life of its 
own. But one common factor must be 
involved in any effort to standardize a 
good employment relationship: Deter¬ 
mining who will decide what consti¬ 
tutes fair treatment on the job.:-v’ 
For much of America's in¬ 
dustrial history, employers 
made that judgment unilater¬ 
ally. Unions won a voice in 
the decision-making process 
for unionized workers—some 
33% of private-industry em¬ 
ployees in the mid-1950s but 
now down to 14%. Some labor- 
law specialists such as Paul 
C. Weiler at Harvard Univer¬ 
sity argue that collective bar¬ 
gaining is the ideal way to 
settle job disputes. But he and 
other union supporters see lit¬ 
tle chance that organized la¬ 
bor will raise the 14% figure 
in the near future. That 
leaves the vast majority of 
the 85-million-member work 
force without a formal—and 
binding—complaint proce¬ 
dure. 

swept aside. Under the old 
common-law doctrine of em¬ 
ployment-at-will, workers had 
no recourse if they were fired 
without just cause. But since 
the late 1970s, state courts 
have entered the battle on the 
side of employees, letting 
them sue for wrongful discharge under 
exceptions to the doctrine. Such suits 
are now permitted in 46 states. And 
this was occurring just as legions of 
nonunion employees in technical, pro¬ 
fessional, and managerial jobs were be¬ 
ing swept aside in the work-force re¬ 
ductions of the 1980s. 

These changes, along with a dramat¬ 
ic decline in corporate loyalty, led thou¬ 
sands of such workers to seek court- 


ordered redress. Alan F. Westin, a 
political scientist at Columbia Universi¬ 
ty, estimates that 25,000 suits alleging 
termination without cause are pending 
in state courts, compared with about 
200 in the late 1970s. But litigation to 
resolve employment disputes repre¬ 
sents “the worst of all possible 
worlds,” says William G. Gould IV, a 
labor law professor at Stanford Uni¬ 



versity. Low- and middle-income em¬ 
ployees seldom sue because of the high 
cost of going to trial. And lawyers op¬ 
erating on a contingency basis prefer 
executive clients seeking big awards. 

Meanwhile, companies are subject to 
volatile and unpredictable juries that 
know little about the employer's busi¬ 
ness and sometimes ignore court in¬ 
structions. Given such circumstances, 
some employers reluctantly favor a 


third option: laws to prevent firings 
without good cause. AJ1 other major 
industrial nations have them. Montana 
adopted the U. S.'s first late last year. 

Montana juries had given huge dam¬ 
ages to dismissed employees. To stop 
that, employers endorsed a law that 
caps their liability at four years of 
back wages. It also prohibits firings 
without “just cause” for workers who 
have completed a probation¬ 
ary period. The law, which Is 
too new to have much of a 
track record, allows arbitra- 
* tion but lets suits proceed if 
arbitration is rejected. 

Gould, Weiler, and other ac¬ 
ademic analysts of unjust dis¬ 
charge believe legislation is 
needed to protect nonunion 
workers. But Westin wants 
employers to voluntarily 
adopt complaint systems giv¬ 
ing nonunion employees due 
process and a fair hearing. 

Employers such as Federal 
Express, Citicorp, and Inter¬ 
national Business Machines 
already have such systems, 
though none calls for binding 
arbitration. But Westin be¬ 
lieves employees perceive 
them as fair. “What makes 
these procedures work is that 
they are organized by’compa¬ 
nies dedicated to v ]ong-term 
employees, and there is a 
commitment to flexibility and 
change on the part O of the 
workers,” he says. . 

About 10% of private em¬ 
ployers have well-developed complaint 
systems, Westin estimates, and an ad¬ 
ditional 60% or so will eventually set 
up such systems to escape regulation. 
“Sometime in the mid-1990s,” he says, 
“the movement toward fair-complaint 
systems will hit the barrier of the fi^ 
30% of employers who always wait for 
the law to tell them what to do.3h®?. a 
law will be required.” ; ' 

By John Hoerr inNeur* ork 
_ 
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Editorials 


WHEN BUSINESS SHOULD 
MIND IIS OWN BUSINESS 


A mericans are taking their deep-felt concerns about 
privacy into the workplace. In too many cases today 
courts have to rule if an employee's privacy has’ 
been invaded on the job. But juries shouldn't be deciding 
complicated personnel issues. Companies need to develop 
carefully thought-out standards of fairness on privacy-rights 
issues. Most important, they need fair complaint systems for 
nonunion employees to press claims of wrongful treatment 
Some say the U. S. needs a statute to prohibit unjust 
discharge, such as all other major industrial countries have. 
That proposal is probably premature because of the diversi¬ 
ty of corporate cultures in the U.S. Lets give corporations 
time to voluntarily develop responsible methods of dealing 
wth privacy rights. That way, companies, m the vanguard 
will already have set examples. *piere are many issues man¬ 
agers needtoicpnfronfcl/v‘ 
■ Random. drug ,testing of eihpioyees,-vritli5nb reasonable 
suspicion^of .impaired job performancef|is|m; invasion of 
^riv^/The^exception: employes 

safety,4su<te:^^^ urine test 

shouldn't be reason enough to fire a^worker, who should 
have recourse to counseling and rehab&tetion. 

■ Privacy of aids victims must be prot^ed on the job; It is 
notenough to;say they are to be treatedji&tlike those, who, 
suffer from any other disease. AIDS is not,like any other 
disease: It stigmatizes.. Education programs v should advise 
management and employees of its nature and the fact that it 
cannot be spread by casual contact in the"; workplace. " \ 
■ In the age of computers, the financial, legal,, and medical 
histories of job applicants and employees are more and more 
accessible.-But these data bases soften ^contain errors.\A 
company has a legitimate need to know ce’rtain'things about 
'employees: But without discretion, in probteg,,background 
files, we will need legislation regulating . adcess^j T ‘ 

. p ; . Additional privacy issues will rontteuete^ 
teust develop -an overall ^ policy|becaus^ our^society holds 
privacy to be. a fundamental right Employees "don't jdoff this 
right'with theiricoats whe^ 
this beji*prime corporate ^mn^dmen^^)u^fiall 
employee* only, for performance^lat&^a^hs.-S^^%^^® 




Federal Reserve, and raised payroll taxes for Social Security 
while slowing benefit growth. A system that was on the 
brink of disaster will report a $30 billion surplus in fiscal 
1989. And the cumulative surpluses will mount rapidly, to 
$1.3 trillion by 2000 and $12.4 trillion by 2030. 

The Greenspan commission.felt that the surplus would 
offer two benefifs. It would pre-fund some of the retirement 
costs of the Baby Boom generation. Just as important, it 
would lessen the government's need to borrow, freeing pri¬ 
vate funds for investment The resulting productivity boost 
would build a stronger economy to support the elderly at a 
time when there'll be 54 retirees for every 100 workers. 

Reaping that harvest, however, requires, that Washington 
keep its hands off the surplus. That means no big boosts in 
old-age benefits. It also means that non-Social Security 
spending must be brought closer to balance with revenues, 
so that budget deficits won't offset the spur to investment 
from the trust fund's surplus. Congress has voted to put 
Social Security “off-budget’ in 1993, but that's an account¬ 
ing fiction that won't .hide the trust fund's potential from 
greedy spenders;,?; - \ i -; .... : •; > j\>. • / ‘ 

;FAre Greenspan and: Congress right that we need to in¬ 
crease national savings to pay for the Sqcial. Sedirity bill 
dowff the road?. We think they are. Washin^p -must bring 
cits spending under control for one more very good reason: to 
ensure that ’ Social Security's surplus isn't frittered away. $ 




MAKE SCIENCE ADVKEJ 
A PRESIDENTIAL PRIOR 



T he long and fruitful partnership between science and 
government in Washington is in bad repair. U.S. mili¬ 
tary, economic, and political strength are so dependent 
.on science.and technology, that the ties can't be ignored. 
s Many experts believe thht the new Chief Executive should 
immediately, name a strong, trusted science adviser to his 
personal staff, with a distinguished panel of outside sden- 
■tistsyto^ Thatsystem servedthe natibnwell m the 

Eisenhower and Kennedy years.. But* attention. stexted to 

ttriWylrtirAiAiiM T /loir tirkan lianran 


wm 



A ctuaries, have forecast,growing Social Security re-: 
serves'/time" and*.time agate, only to see Congress 
spend the money-oh higher benefits. Now a surplus* 
beyond the dreams of the biggest spenders is on the horizon; 
and the funding of the national'retirement system is becom¬ 
ing a hot political issue. c >‘v 

In '1983, Congress took the advice of a Presidential com¬ 
mission headed by Alan Greenspan, now chairman of the 
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Havteg^ strong science adyisefs^dc^ hot n^ssaiily mean 
^u^g mpre scienc^Earher. ad^ers successfully opposed 
buc^Pr^idential^favorites as' the antil^iistic missile 
and the'supersonic transport, for example.?,..: . J;" . 

^WWlefscience can ^always use more money, thekeyjisf.to 
spend it wisely. The'problem today is that no one .is making 
.■the hard ;choices between what can be done and what should 
: be: ,dohe;?With better, guidance,* President Reagaiijmight 
’ have been less intrigued by razzmatazz projects such as his 
^Superconducting Super Collider and more interested in edu- 
: eating new scientists and engineers. - * < & v: *' . ; 

;J ;But the President cannot solve the problem alon^ Scien¬ 
tists; need td;curb their own excessive appetitesKAnd Con¬ 
gress Should regain the discipline with which it onCe helped 
shape science policy. Above all, in an age of evermore-costly 
saence projects, everyone must accept the need for setting 
tetelhgent priorities. . ...?• ; ^ / 
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Firms Walk 
Tightrope on 
Privacy Issues 

By JIMSCHACHTER, ' / 

Times Staff Writer ' 

A ll of a sudden, Richard 
Schowengerdt’s secret life 
wasn’t a secret anymore. 

Security guards, searching his 
office at the Naval Industrial Re¬ 
serve plant in Pomona where he 
worked as a civilian engineer, 
found a packet of the explicit 
letters he had been exchanging 
with women he contacted through 
personal ads in swingers newspa¬ 
pers. 

The consequences of the August, 

1982, investigation were severe. 
Schowengerdt was cleared by the 
US. Postal Service of charges that 
he was sending, pornography 
through the mails. But he was 
dismissed from the Naval Reserves 
on the grounds that the letters, 
which bragged of bisexual exploits, 
indicated he was involved in homo¬ 
sexual activities—an allegation he 
denied. And there was a long delay 
when he sought a security clear¬ 
ance for another defense industry 
job* 

Most painful, though, was that an 
intensely private aspect of the 
57-year-old Costa Mesa man's life 
was exposed for his co-workers and 
family to see His privacy was 
invaded, Schowengerdt says, and 
the resulting humiliation was pro¬ 
found. 

M How do you put a value on this 
sort of thing?” Schowengerdt said, 
trying to describe his anger and 
embarrassment "The damage it 
does to your psyche is not measur¬ 
able.” 

All the same. Schowengerdt 
wants a court to put a price on the 
damage He is suing the federal 
government and General Dynam¬ 
ics. which operates the Pomona 
Picas* sc* PRIVACY, Pag* 0 


PRIVACY: Laws 
Under Debate 


Continued from Page 8 
man-Marcus officials declined to 
comment 

In addition to state laws restrict¬ 
ing the disclosure of medical data 
about employees, many employers 
have tailored policies of their own 
to protect the privacy of such 
information—especially as compa¬ 
nies develop employee assistance 
programs guaranteeing confiden¬ 
tial help for workers with drug, 
alcohol or personal problems. Yet 
workers complain- that the protec¬ 
tions sometimes break down when 
front-line supervisors are called 
upon to administer them. 

Circalstiaf Information 

.. IBM, for example, is widely con¬ 
sidered a leader in crafting privacy 
policies and in urging other corpo¬ 
rations to adopt them. The comput¬ 
er company gives all its managers 
training in the importance of re¬ 
specting workers’privacy. 

But Robert Bratt, an administra¬ 
tive specialist in IBM’s corporate 
branch office in Boston, has been 
..battling the company for eight 
! years over what he contends was 
an embarrassing invasion of his 
privacy that violated IBM’s own 
rules. 

In a lawsuit pending in a Massa¬ 
chusetts court, Bratt charges that 
' his rights were violated'when a 
physician’s offhand assessment 
that he was “paranoid” and needed 
psychiatric help was broadly circu¬ 
lated within IBM management A 
supervisor had sent Bratt to the 
' doctor after he expressed dissatis¬ 
faction with the firm’s “open door” 
complaint program. 

A federal appeals court has ruled 
that Bratt is entitled to a Jury trial 
; in-which IBM’s business need to 
circulate the medical information 
will be b ala n ced against his interest 
in pr es e rvi ng hi* privacy. Attor¬ 
neys say the case will establish 
important rules concerning the use 
of information gathered through 
corporate medical programs. 

IBM declined to comment on the 
case. Bratt still works for the 
company, but says he that has had 
to sell his home to pay the legal 
fees for the continuing court battle. 

' The costs to business of resolving 
privacy disputes through civil liti¬ 
gation unnerve management law¬ 
yers, who object to seeing legal 
tactics they consider better suited 
to personal injury cases producing 
million-dollar verdicts in the em¬ 
ployment arena. 


t Ne Expect*!!*** 

But attorneys representing 
workers in privacy cases say it may 
take costly, losses in court to win 
respect from employers for work¬ 
ers’ rights. “Government’s not go- 

• ing to clean up the businesses,” said 
Joseph Posner, an Endno lawyer. 

.. "But the lawsuits have an effect.” 

One effect of the litigiousness has 
been that some lawyers have in¬ 
structed their employer clients to 
inform workers up front that their 
conduct at work will be an open 
book. Several key court rulings 
have held that employers can be 
found liable for invasions of priva¬ 
cy only if they have given their 
workers an expectation of privacy. 

- -So if workers know their lockers or 
cars may be searched, the lawyers 
say, a company ia less likely to find 
itself in court once a search is 
conducted. 

"You do not want them to have a 
reasonable expectation of privacy," 
said attorney Robert Millman, 
managing partner of Littler Men- 
delson Fas tiff & Tichy, a Los 
Angeles-based labor law firm that 

- represents management exclusive¬ 
ly. Instead, he said, employees 
should "realize if they come to the 
place of work, the employer is 
going to be opening up anything, 

. any time, any place.” 

Management consultants at the 
Merchants and Manufacturers 
Assn, in Los Angeles counsel busi¬ 
ness to take a leas adversarial 
.approach to minimizing the risk 
that disgruntled employees will file 
privacy-related lawsuits. 

"The bottom line is to use good 
Judgment and do what's right.” said 
senior consultant Harold J. Childs. 
”lf you really want a lawsuit in a 
. hurry, destroy someone's dignity." 

Under current legal standards, 
though, employees should not get 
cocky either, noted Burl McColm, 

• another senior consultant at the 
. association. 

“The question 1st What rights of 

- privacy do I have as an employee?" 
McColm said. "The answer 1st 

i There aren’t a lot" 
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PRIVACY: Courts Become the Battleground in Issues of Worker Rights 


Continued from Page 1 
plant The case, pending in U.S. 
District Court in Los Angeles, is 
just one in a swelling tide of 
litigation over the extent to which 
employees give up their right to 
privacy when they cross the 
threshold of the workplace. 

In unprecedented numbers, 
workers are pitted against their 
employers in American courts over 
an expanse of privacy questions 
with no easy answers. A recent 
study by the private Bureau of 
National Affairs found 20 times as 
many workplace privacy suits de¬ 
cided by U.S. courts in the last 
three years as in the three years 
before. Since 1885, jury verdicts in 
favor of aggrieved workers have 
averaged $316,000, according to the 
study. As recently as 1979 and 
|960, no workers won compensa¬ 
tion from privacy suits, the study 
found. 

\ "All of us who are doing labor 
law, whether from management or 
labor, are dealing with these is* 
^ues," said Alan Friedman, chair¬ 
man of the Los Angeles County Bar 
Assn/s labor law section. "That is 
the emerging area." 

; NaGuaraaUes 

; Litigation over employee drug 
testing has received the moat no¬ 
tice. But other issues pitting work¬ 
ers agaihst bosses in court are just 
as tough; 

’ Do employers have any business 
testing workers or job applicants 
for AIDS? Can supervisors listen to 
a telephone operator’s phone calls? i 
Should they be allowed to program 

computers to flash subliminal mes- ' 

sages to influence employee be¬ 
havior? If polygraph tests are con¬ 
sidered unreliable in criminal trials 
can their results be used as the 
basis for hiring or firing employ- 
ees? Can a company fire a worker 
because supervisors don't approve 
of whom he or she is dating? Should 
managers have access to their 
underlings’ medical records? And 
just how private is an office or a 
locker or a desk—or an employee's 
car parked on the employer's lot? 

The answers have proven hard 
to find, because worker privacy is 
an area of great uncertainty in the 
law. Some states regulate aspects 
of wnrkn1»r*» onnrtii** n*>ut —: 


thing—a litigation explosion in 
which non-unionized workers have 
participated since winning recog¬ 
nition during the last decade of 
their right to sue for wrongful 
termination. 

Attorneys representing workers, 
moreover, say business has invited 
a barrage of lawsuits by seizing on 
the conservative political climate 
of the Reagan years to try to 
expand its control over employees. 
At the same time, competitive 

S rescurea have given companies 
ttle choice but to seek new ways 
to increase productivity. New 
technologies—from devices that 
can monitor computer operators* 
every keystroke to low-cost 
drug-testing systems—have given 
employers seeking that productive 
edge the ability to probe Into 
aspects of workers' lives and per¬ 
formance that previously were 
considered off limits, or at least 
impossible to supervise. 

"We're seeing more and more 
attempts to reach out into very 
private areas of folks' lives," said 
JoAnne Frankfurt, an attorney 
with the Employment Law Center 
in San Francisco. 

For their part, employers and 
management attorneys insist that 
most businesses are trying to re¬ 
spect workers’ privacy. But com¬ 
panies, they explain, are being 
tugged in many directions at once. 

Society's concern about drug 
abuse, for instance, provokes firms 
to crack down in ways some work¬ 
ers consider intrusive. The preven¬ 
tive steps companies take to pro¬ 
tect workers from drug- and 
alcohol-abusing or AIDS-infected 
colleagues may prevent litigation 


The bottom line is to 
use good judgment and 
do what’s right If you 
really want a lawsuit in 
a hurry, destroy 
someone’s dignity.’ 

—HwoMACMb, 

senior consultant 


er job. Managers called her in to 
discuss the situation, tempers 
flared and Carr was fired. 

*T left and went straight to a 
lawyer's office," she recalled earli¬ 
er this month. "I didn’t even go 
home first I was outraged, to say 
the least'* 

Her lawsuit charging a violation, 
of federal wiretapping laws even¬ 
tually was settled out of court—but' 
not before the 21th Circuit U.S. 
Court of Appeals ruled that em¬ 
ployers could only monitor calls 
that were clearly related to the 
company's business. Supervisors 
were obliged to hang up, the court 
said, as soon as they realized a call 
was personal. 

Despite the ruling, unions repre¬ 
senting office workers have con¬ 
tinued to fight for state and federal 
legislation to regulate phone moni¬ 
toring, contending that it invades 
both workers' and consumers* pri¬ 
vacy. Business groups oppose a 
House bill authored by Rep. Don 
Edwards (D-San Jose) that would 
require a beep tone placed on all 
monitored calls. Employers say 
monitoring must be secret if super¬ 
visors are to be able to judge how 
employees typically handle calls. 

Other forms of high-tech super¬ 
vision are so new that they have 
not become the subject of litigation. 
Privacy experts and some worker 
groups, though—including the 
Communications Workers of 
America, the United Food and 
Commercial Workers, the Ameri¬ 
can Civil Liberties Union, the Na¬ 
tional Asm. of Working Women 
and some federal employee un¬ 
ions—have begun calling for a 
national debate on the use in the 
workplace of computer monitoring, 
genetic screening and still-specu¬ 
lative procedures such as brain¬ 
wave monitoring that could be used 
to assess workers' attitudes or to 
pace and measure work output 

Lie Detectors 

"In the past there have been 
certain limitations, restrictions, I 
tamers and boundaries that ev¬ 
erybody knew about" said Gary 
Mane, a professor of sociology at ri 
tiie Massachusetts Institute ofll 
Technology who has written ex- I I 
tensively on worknlar^ nrivarv I I 



Carmm Watkins Carr went straight to a lawyer's office after a personal phone call led to her firing*. 




can vary considerably from state to 
state, and depending on whether a 
worker is employed in the public or 
private sector. 

In New Jersey, a court ruled in 
1984 that Jon Slohoda, a United 
Parcel Service employee, could not 
be fired because he was having an 
adulterous affair. But Patricia 
McCluskey had no legal protection 
in Illinois when she was fired by 
Clark Oil 6 Refining for marrying a 
fellow employee. In Michigan, Ry¬ 
der Truck Rental employee Rebec¬ 
ca Sears lost in court when she 
challenged her firing for merely 
dating a co-worker. But a Michigan 
court said Richard Briggs* rights 
were violated when he was fired 
from his part-time job as a North 
Muskegon police officer for living 
with a woman whose divorce from 




another man was not final. 

The legal system is only begin¬ 
ning to explore the workplace 
privacy rights of AIDS sufferers. In 
California and a few other states, 
laws bar employers from subjecting 
workers or job applicants to AIDS 
blood testing. AIDS patients also 
have won legal protection under 
anti-discrimination laws. 

But co-workers* curiosity and 
fear nevertheless often have made 
it impossible for some of those 
diagnosed with AIDS to keep the 
disease private and thereby avoid 
the stigma it carries—a privacy 
conflict that is prompting legal 
challenges. 

Bruce Hears, 33, was a sales 
clerk at Neiman-Marcus in San 
Francisco when he was diagnosed 
recently with AIDS. Hears* attor¬ 


ney, Chris Redburn of the Employ¬ 
ment Law Center, contends that a 
supervisor violated Hears' privacy. 
and state laws on the confidential!, 
ty of medical, information by an." 
nouncing the diagnosis to Hear*’ 
colleagues at a staff meeting one' 
day. 

The disclosure "greatly discour- ', 
aged him from going back to work,, 
which is really pretty devastating," 
Redburn said. When a worker has: 
an illness, he contended? "the cm." 
ployer has the right to know only 
what the effect on his work will 
be—not even the diagnosis." Hears 
has lodged complaints about the 
incident with the California De. 
partraent of Fafrjgraployment and 
Housing and the San Francisco" 
Human Rights Commission. Nei. 

Please see PRIVACY, Page 9 




Source: https://www.industrydocunnents.ucsf.edu/docs/fsvlOOOO 





cos? Can a company lure a worker 
because supervisors don't approve 
of whom he or she is dating? Should 
managers have access to their 
underlings* medical records? And 
just how private is an office or a 
locker or a desk—or an employee's 
car parked on the employer's lot? 

The answers have proven hard 
;to find, because worker privacy is 
an area of great uncertainty in the 
law. Some states regulate aspects 
of workplace conduct California 
law, for instance, limits the use of 
lie detectors, protects the confiden¬ 
tiality of employees’ medical re¬ 
cords and prohibits most job-relat¬ 
ed AIDS testing. And some state 
constitutions—including Califor¬ 
nia's—enshrine a right to privacy 
among their citizens' basic free¬ 
doms. 

Yet the US. Constitution con¬ 
tains no explicit guarantee of a 
right to privacy, ami federal priva¬ 
cy legislation is sparse. Only last 
month did the House of Represen¬ 
tatives pass a bill prohibiting the 
use of polygraphs in most employ¬ 
ment settings—a decade after a 
federal privacy commission called 
for such legislation. 

More Control 

Public employees have secured 
some rights from the Constitution’s 
strictures on governmental action, 
including the limits on searches 
and seizures. Out for both public- 
sector and private-sector workers, 
the rules on privacy' mainly are 
being drawn by individual judges 
weighing the facts of individual 
cases against the murky guidelines 
established by precedent 

"We're treading in some new 
areas, and we're having to feel our 
way," said John N. Raudabaugh, an 
Atlanta management lawyer who* 
is chairman of an American Bar 
Assn, committee on labor law. 

Lawyers and privacy experts 
have many explanations for the 
intensification of the conflict To 
begin with, Americans are suing 
each other more about every- 


use good j udgment and 
do what’s right If you 
really want a lawsuit in 
a hurry, destroy 
someone’s dignity.’ 

-.Harold J. Child., 

senior consultant 


by averting safety hazards while 
inviting lawsuits for invasion of 
privacy. 

"There’s a tension between pri¬ 
vacy and the employer's right to 
make sure illegal things aren't done 
on their premises with their prop¬ 
erty," said Paul Grossman, a Los 
Angeles management lawyer. 

Such quandaries have forced 
employers to rely increasingly on 
their, lawyers for guidance in the 
moat basic personnel decisions, to 
design formal privacy policies and 
to hope that some mid-level super¬ 
visor doesn’t misinterpret a policy 
and thereby invite a suit claiming 
that the company not only invaded 
an employee’s privacy but ignored 
its own rules in doing so. 

"Things are getting unnecessari¬ 
ly complicated," Raudabaugh said. 
"This becomes the cost of doing 
business in a society that, above all, 
is concerned with protecting ev¬ 
erybody's rights." 

The complications came home 
for Carmie Watkins Carr in 1380 
when she worked for a company in 
Birmingham, Abu, that sold Yellow 
Pages advertising. 

Carr and her fellow workers ft 
L.M. Berry 6 Co. knew that the 
firm, like many companies that 
conduct a large portion of their 
business by telephone, occasionally 
monitored their cal ls to make sure 
proper sales procedures were being 
followed. 

But Carr was infuriated when 
supervisors—in violation of com¬ 
pany policy—listened to a call that 
she received during lunch one day 
inviting her to interview for anoth- 


Lie Deletion 

"In the past, there have been 
certain limitations, restrictions, 
barriers and boundaries that ev¬ 
erybody knew about," said Gary 
Marx, a professor of sociology at 
the Massachusetts Institute of 
Technology Who has written ex¬ 
tensively on workplace privacy. 

“If your employer was walking 
behind you—an inspector—you 
knew they were there and you 
knew what they could see. Another 
{thing) was that, if you did some¬ 
thing on the weekend, what you did 
was your business, and it couldn't 
be discovered," he said. "Or if you 
walked inside a room and you 
whispered, your conversation was 
private. Or if you were in a dark 
•room, you couldn’t be seen. 

"Those assumptions have fallen 
by the wayside," Marx said. "The 
trajectory is moving toward the 
all-seeing society, rather than 
away from it" 

The lie detector, a less futuristic 
technology, has generated consid¬ 
erable litigation between employ¬ 
ers and employees. Despite laws in 
California and 11 other states bar¬ 
ring employers from requiring a 
polygraph test as a condition of 
hiring or continued employment, 
lie detector tests are in wide use as 
a means of combating pilferage and 
drug abuse. 

Polygraph* end tq> in court when 
employers ignore legal prohibitions 
on their use or employees contend 
that they were forced to sign 
"voluntary" consents to tests and 
then challenge the results of an 
examination. In a case affirmed two 
year* ago by a Maryland appellate 
court, for instance, a Baltimore jury 
awarded drug store employee Mar¬ 
guerite Cook $1.3 million when she 
was fired after refusing to take a lie 
detector test—the largest reported 
judgment in a workplace privacy 
casein the 1980s. 

The outcome of privacy cases 
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GOULD H018K8T 

Robert Brett, an IBM employee in Boston, has been battling tha computer giant fcfr eight years. * 


Source: https://www.industrydocuments.ucsf.edu/docs/fsvlOOOO 
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APPENDIX A 

Workplace Privacy Law: A State-by-State Survey 

As the cases in the text demonstrate, workplace privacy issues have been 
addressed by the courts of different states in widely divergent ways. State statutes 
and constitutions also vary substantially from state to state. Although every state 
(and a growing number of municipalities) recognize some privacy rights, the 
extent to which the right exists from state to state can mean the difference 
between no liability and very substantial liability for employers, depending on 
where the employee is located and where the case is brought. 

The following chart describes the present status of employee privacy rights in 
the nation’s 50 states, the District of Columbia, Puerto Rico and the Virgin 
Islands. The authors have focused on statutes and court decisions affecting the 
general privacy rights of all employees. This chart is not intended to encompass all 
the possible constitutional privacy and due process protections accorded public 
employees. 

Every attempt has been made to include relevant statutes and decisions through 
June, 1987. But this survey is not intended as a substitute for obtaining competent 
legal advice in this sensitive and dynamic area of employee relations. The case law 
in this area is changing rapidly, and this survey can only serve as an initial 
research guide. The chart is intended to provide managers and employees with an 
overview of the breadth and variety of state responses to privacy concerns, and to 
increase awareness of some of the legislative and judicial decisions affecting 
workplace privacy issues. It is absolutely essential that managers consult counsel 
before privacy-related litigation arises, develop preventive programs of policy 
formation, and disseminate such policies to supervisory personnel. 
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STATE 

ALABAMA 


ISSUE 

Right to Pri¬ 
vacy 


Polygraph* 


STATUTE/ 


aUAIlaa y» , SmJLIix 
Wslntaotna-SfiYlssit 
IDSU, <35 So. 3d 705 
(Ala. 1983), certi¬ 
fied questions fro* 
711 r.2d 1534 (11th 
clr. 1913). 


Discussion 


g*lth..y,. Astrlcip 
C«it.tron-ElBf.Wi> 

370 SO. 3d 3S3 (AU. 
1975). 


Hgntaostrr Yi Mg B. 

IX&j., 4C0 So. 3d 13SC 
(Ala. 19*4). 


Applying tha Blltlttmt-lSASROdl 
of Torta definition of tha tort 
of Invasion of privacy* tha court 
allowed a faaala employee to 
recover damage* for medical prob¬ 
lem* resulting from sexual 
harassment.. 

An employee who refused to take a 
polygraph test during an Internal 
plant Investigation was properly 
discharged for "failing to coop¬ 
erate with the Investigation" 
where a company handbook 
expressly stated that polygraph 
examinations could be used in 
investigations and a rsfusal to 
taka tha exam would be considered 
reaso n a b le cause for discharge. 

pacta and suspicions concerning 
alasing deposits given to e poly¬ 
graph examiner prior to a volun¬ 
tary examination of e store man* 
agar warm "necessary to a compe- 
tant'adainlstratlon of tha poly¬ 
graph tests" and tharefor* not 
libelous. 


STATE ISSUE 


STATUTE/ 
CASE IAW 


DISCUSSION 


invaded, without authority of 
law." 


/ 


Invasion of Fri* 
vacy 


Valencia v. Duval 
Coro. . 133 Aris. 34S, 
<45 P.3d 13<3 (Ct. 
App. 1953). 


The conduct of company personnel 
supervisor and company designated 
physician who telephoned employ¬ 
ee's physician to obtain medical 
information was not sufficiently 
"extreme and outrageous" conduct 
so as to sntitl* the employee to 
preveil on an invasion of privacy 
claim. 


Polygraphs 


y tU» y . janflgr?,. .lag* 

v. Jamieson . 139 
Arlx. 231, <30 P.2d 
<1 (Ct. App. 1981). 


Lar»*n v. Kotor 
suoolv Co. . 117 Aria. 
507, 573 P.2d 907 
(Ct. App. 1977). 


The refusal of an employee 
to submit to a polygraph examina¬ 
tion did not constitute willful 
or negligent misconduct connected 
with his employment end therefore 
did not bar his right to unem¬ 
ployment insurance benefits. 

The discharge of two at-will 
asployaas who refused to sign 
consent forms required by the 
exeminer before administering a 
psychological stress evaluation 
test was not wrongful. 


Confidentiality 
of Employee 
Records 


ALASKA Right to Pri¬ 

vacy 


Polygraphs 


v/ 


Personal Rela¬ 
tionships 


freedom of 

Speech/flrat 

Amendamnt 


ARIZONA Right to Pri¬ 

vacy 


Cnin r. tot Ism 
Cot. Iron flpt 

££U, 44< So. 3d 1< 
(Ala. 1984). 


SO. 3d 834 (Ala! 
1979). 


387 


Alaska Const, art. 
I# f 33. 


Alaska stat. 

• 33.10.037 (198<). 


Cflmnv, Ira, v, Ban, 

<27 P.2d 1029 
(Alaska 1981). 


Alaska Stat. 

I 24.20.050 (198<). 
State v. Halev . 6S7 
P.2d 305 (Alaska 
19S4). 


Aris. Const, art* IX 
> S (1982). 


Result* of a voluntary polygraph 
examination considered by an 
aeployer in discharging an 
employee were admissible in a 
subsequent wrongful discharge 
action. 

Physician's release of confiden¬ 
tial medical information to the 

? eti*nt's employer constituted an 
nvamion of the patient's pri¬ 
vacy. 

"The right of the people to pri¬ 
vacy is recognised ADd shall not 
be infringed upon. Tha legisla¬ 
ture shall implement this sec¬ 
tion." 

An employer or his agent may not 
"request," "suggest," or 
"require" that an employee or 
applicant submit to a polygraph 
or lim detector examination. 

This section doe* not apply to 
police officers or police officer 
applicants. 

After being hired as a "topless 
stripper," an employee was fired 
for engaging in an act of prosti¬ 
tution on her own time. The 
court found that the employee had 
not breached the express term* of 
the contract, end that her extra¬ 
curricular activities had not so 
injured the employer's business 
reputation as to give good causa 
for her discharge. 

Statute prohibiting members of 
the legislative professional 
staff from joining any "pmrtisan" 
political organisation that would 
tend to undermine the essential 
nonpartisan nature of their func¬ 
tions refers exclusively to 
activities on behalf of political 
parties and does not extend to 
any cause that might express * 
view on any issue of public con¬ 
cern. 

"No person shall b* disturbed in 
his privats affairs, or his hose 




P^SUpp? SM^D. 4 * 5 
Aris. 1980). 

There was no error in an appsal 
board's consideration of an 
asployae's refusal to take a 
polygraph test. There was ample 
evidence, other than the refusal, 
to- support the employee's dis¬ 
charge. 


Confidentiality 

4 of Eeployee 
Records 

Aris. Rev. Stat. 

Ann. 1 44-1*91 to 44- 
1<93 (19M). 

This statute governs the actions 
of consumer reporting agencies in 
coapiling, maintaining, and dis¬ 
seminating information regarding 
employees, which is to be used 
for evaluating, promoting, reas¬ 
signing, or retaining an 
employee. 


Political Acti¬ 
vities . 

: Aris. Rev. stat. Ann. 
f K-1012 (1984). 

It is unlawful for any employer 
to make any threat intended or 
calculated to Influence tha 
political opinions of his employ¬ 
es* within ninety days of an 
election. 

ARKANSAS 

Right to Pri¬ 
vacy 

PoflrlU v« Arttnta* 
Democrat Co., 245 

Ark. <28, 590 S.tf.ld 
040 (1979), cart; 
dsnied. 444 U.S. 

, 107< (1980). 

A cause of action exists in 
Arkansas for Invasion of privacy 
as codified in Bfititf tnt 

Here, the defendant did not pub¬ 
lish the articles in question 
with the knowledge of falsity or 
in reckless disregard for the 
truth. 


Polygraphs 

JigKwn. gwJKlmK 

Coro,. ,282 Ark. 548, 
<69 S.tf.Sd 898 
(1984). 

Summary judgment warn not proper 
where an employee claimed that 
hie discharge for refusing tb 
take a polygraph was In breach of 
a contract, eat out in hie 
employee handbook. 


Confidentiality 
of Employee 
Records 

Ark. Stat. Ann. | 12- 
2804 (1979). 

All employee evaluation or job 
performance records of public 
employ***, including preliminary 
notes and other materials, shall" 
be open to public inspection only 
upon final administrative resolu-' 
tion of any suspension or tarmiM* 
nation proceeding, and if there* 
is a compelling public Interest 
in thsir disclosure. 

CALIFORNIA 

Right to Pri¬ 
vacy . 

Cal. const, art. 1, 

1 l (1972). 

"All people are by nature fra* 
and independent and have inalien¬ 
able rights. Among these are 
enjoying and defending life ang, 
liberty, acquiring, possessing 
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STATE 

SSHK££U£UX 


DELAWARE 


ISSUE 


Right to Pri¬ 
vacy 


STATUTE/ 


rtnw v, g * 

Conn. App. 550, 474 
A.2d 100 (19*4). 


M1 « np “ ET .“SI-sE**' 

(Vest 1997)♦ 


Applicant Invee- 
tiqationa 


Conn. Can. stat, Ann. 
| 53-303* (Vast Supp. 
1995). 


Employee Inves¬ 
tigations 


Conn. Can. Stat. 
Ann. I 3l-49b(b) 
(H««t 1997). 


Contidantlallty 
of Eaployaa 
Racords 


Conn. 

Ann. 


Can. Stat. 

| n-129b (Vast 


supp. 1997). 


conn. Can. Stat. 

Ann. « 31-129C (Hast 
Supp. 1997). 


Conn. Can. Stat. 

Ann. | 31-U9f (Uaat 
Supp. 1997) 


Conn. can. 9tat.‘ 
Ann. • 3i-5li (Uaat 
1997). 


Right to Pri¬ 
vacy 


Avallona v f Wllmlnor 
ton Hrtisil CtnttCx 
Inc T . 553 r. supp. 
931 (0. Dal. 1992). 


polygraphs Dal. Coda. Ann. tit. 

” 19, » 704 (1915). 


ZVSVGZVZOZ 


OISCUSSIOH 


An aaployar lnvadad an aaployaa*# 
right to privacy nhara the 
aaployar wrongfully cradltad tha 
aaployaa with writing and pub¬ 
lishing a lattar, which tha 
aaployaa claimed horsed Ms rtpu- 
tation and possible buslnass 
opportunltlas. 

An aaployar or his agant aay not 
"request" or "require* an 
aaployaa or applicant to subalt 
to a polygraph examination as a 
condition of employment. An 
aaployar aay not dismiss or die- 
ciplina an aaployaa for tellur* 
to taka a polygraph axaainatlon. 

ho aaployar aay, aa a prerequi¬ 
site to aaployaent, inquire wha- 
tbar the applicant obsarvas tha 
sabbath. 

ho aaployar shaU“oparata any 
"electronic aurvalllanca davica 
or ayataa," Including sound or 
voice recording or closed circuit 
ayataa to record or Monitor 
aaployaes in areas designed for 
tha health and contort of the 
aaployaes or for safaguarding 
thalr parsons, such as rast 
rooes, locker rooes, or lounge*. 

provides for Inspection by an 
aaployaa of personnel files »a In¬ 
tel ned by an aaployar. An 
aaployar la required to keep per¬ 
sonnel file* tor at least one 
year following termination of an 
aaployaa. . 

provides for inspection by an 
eaployaa of medical record* with¬ 
in the aaployar*a possession. An 
employer la required to keep *ed- 
lcal racords for at least one 
year following termination of an 
aaployaa. 

Provides the procsdure and condi¬ 
tion# for diaclosure of informa¬ 
tion within an aaployaa 1 * person¬ 
nel file and medical record. 
Subject to certain exceptione, 
information troe an aaployaa'* 
personnel file or medical record 
aay not be disclosed without 
written authorisation of tha 
aaployaa. 

The portion of a Job application 
containing certain information 
concerning the arrest record of a 
Job applicant shall not be avail¬ 
able to any member of tha firm 
interviewing tha applicant except 
in the personnel department. 

The fact that a former head nurse 
was asked by others why she left 
her place of employment is insuf¬ 
ficient, as e matter of law, to 
constitute an aotlon against her 
former employer for invasion of 
privacy. 

An employer or him agant may not 
"require" or "suggest" that an 
employee or applicant subalt to a 
polygraph examination. 



Source: https://www.indu 
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Confidentiality 
at Employee 
Records 


District or Drug Tasting 

COLUMBIA 


Dal. coda Ann. tit. 
19, | 721 (1995). 


Jonasv. McKenzie . 

929 r. Supp. 1500 (D. 
D.C. 1999). 


An aaployaa has a right to 
inspect hie or her personnel 
rile. An aaployar aay raquira a 
written request froa the 
employee. 

Termination of a school bus 
attandant on baala of single, 
unconfirmed positive urinalysis 
drug test was arbitrary and 
capricious. Subjecting tha 
attandant to tha urinalysis with¬ 
out probable causa violated her 
fourth Amendment rights. 


Polygraphs'- v 


Applicant inves¬ 
tigations 


If milt Ot&iU* 552 P. 
Supp. 7*5 (D. D.C. 
1999), Att^}, 919 
r.2d 1151 (D.C. dr. 
1997). 


Police . SOO A.2d 1005 
(App. D.C. 1995). 

D.C. Code Ann. | 35- 
901 to 36-903 
(1991). 


r!*supp* TCMD^D.C^ 1 

1995). 



Personal Rela¬ 
tionships • 


Confidentiality 
of Employee 
Records 


Political Acti¬ 
vities 


D.C. Cod* Ann. | 1 - 
2502 (1991 C Supp. 
1995). 


D.C. Coda Ann. f 1- 
. 932.1 (1991). 


Con.gc.tig, 750 r.id 99 

(D.C. Cir. 1994). 


Drug tasting after a aerious 
operating Incident or following 
alck laave, with taraination for 
positivo results, constituted 
governmental activity for tha 
common good and was immune under 
the Eleventh Amendment. 

Tasting upon suspicion of drug 
abuse upheld undar Fourth Amend¬ 
ment. 


An employer may not "administer," 
"hava adminlstarad," "accept," or 
. "use" tha results of a polygraph 
4 examination in connection with 
aaployaant or an application for 
employment. 

Where staff attorneys for Office 
of Civil Rights of Department of 
Education had raised First Amend¬ 
ment privacy claim challenging 
policy of imposing security 
investigation requirement on 
applicants for position of senior 
trial attorney, court hold that 
government agencies may not 
require full security investiga- 
tiona for positions that do not 
affect national security of the 
United States. 

Protect* against discrimination 
in employment, including dis¬ 
charge of an aaployaa, on tha 
basis of sexual orientation. 

Public aaploye* personnel files 
are to b* established, main¬ 
tained, and disposed of in a man¬ 
ner designed to ensure the 
"greatest degrad of privacy." 

Library, which based its request 
for a full-field FBI investiga¬ 
tion on shelver's membership in 
lawful political organisation, 
failed to demonstrate any legiti¬ 
mate or compelling Juatlficatlon 
for investigation into the poli¬ 
tical beliefs and associations of 
tha plaintiff, whoa* position was 
classified as non-sansitiv* to 
security interests. 


Right to Pri¬ 
vacy 


Fla. Const, art. t, 
» 23 (1990). 


"Every natural parson ha* the 
right to be left alone and fra* ' 
froa governmental intrusion into 
his private life except ms other¬ 
wise provided herein. This sees' 
tion shall not be construed to 4 
limit the public's right of 
access to public records and 
meetings as provldad by law." 
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STATS ISSUE STATUTE/ 

_ _ _ rat mm 


orug Testing city of Psli Bsy ,r« 

Bunin, 475 So.2d 
1122 (Fl*. Diet. ct. 
App. 15*5)* 


Polygraph* 


farmer v. Cl tv of ft. 
Imuderdala . 427 SO.2d 
1*7 (FI*. 19*3), 
fiSCb* din lad . 4*4 
U.S. *1* (15*4)« 


toas t y ,..xu» Inatoit* 



Btpt.-flt 

HUhvtY. airnu 

Motor Vehicles _.v^ 
Dmt , 39* So. 2d 
4*1 (Fla. Dist. Ct. 
App. 19*1). 


AIDS and Cana tic 
Tasting 


Fla. Stat. Ann. 

| 3*1.404(4) (Past 
19**). 


Fla. Stat. 

| 3*1.404(5) (Hast 
SUpp. !*•*). 


<r- 


Applicant Imres- 
tigatIons 


Fla. Stat. Ann. 

| 44*.075-7*. 

22*.201 (Vast 19*4 
and Sapp. I***). 


Confidentiality 
of Saployaa 
Records 


Bichtl Y> CaaglAi. 
4*4 So.2d 545 (Fla. 
1905 )t rorsbero v«_ 
a pupln^^u thority__of 
Miami Batch . 455 
So. 2d 373 (rla. 
19*4)• 


DISCUSSION 


Frohlbitad random tasting of 
pollcs offiesrs and fire tight- 
ars. holding.that drug taats at# 
only permissible vhsrs thara ia a 
raasonabla suspicion that tha 
parson Is using drugs. 

Tbs polygraph Is sufficiently 
urvral labia that a pollcs off lea r 
cannot ba erdarsd to taka a poly* 
graph tast and his rafuaal ia not 
• sufficient basis for dismissal, 
share officer answered all qua*- 
tlooa concerning tha setter under 
investigation in an oral inter¬ 
view. Tha Florida Supreme Court 
reported a contrary docla ion in 
lUlt Pact - of Highway Safety v, 
ri£Ur . 3M K.2d 4*1 (Fir PUt. 
Ct. ASO. 19*1). 


Mills private eaployer can laposa 
a rule requiring polygraphs, 
whars there was no prior rule and 
ewploye* was engaged in s 
•fishing expedition,• employees 
refusal to take the taat was not 
■iseonduett thsrefor*. aaployaas 
vers eligible for benefits. 

public employes can be dississed 
for insubordination for rafusal 
to subslt to polygraph during 
course of agency investigation 
so long as asployaas wars not 
coerced into waiving constitu¬ 
tional rights against self- 
lncr initiation. 

No person shall be compelled to 
identify characterlatica that, if 
disclosed, would identify 
any individual who raceIves or 
has received a serological test. 


Prohibits employers iron using 
the results of a serologic taat 
for.AIM in employment 
decisions. 

Prohibits an employer fros 
requiring testing of ssployees 
for slckle-ceil trait or the dis¬ 
charge of an employee solely 
. because be has the trait. 

Tax-supported hospital'a employee 
record* were not sxespted free 
the Florida Public Becord* Act by 
exemption provided for public 
records •which are presently pro¬ 
vided by law to be confidential 
. or which are prohibited fros 
being inspected by the public.* 
or by exception for *any informa¬ 
tion revealing surveillance tech¬ 
niques or procedures or person¬ 
nel,* end no federal or stats 
right of disclosure privacy 
exists. 


GEORGIA 


Bight to Pri¬ 
vacy 


cuasinoe v. Wa lsh 
Conit. Co. . 5*1 F. 
Supp. *72 (8.D. 6a. 
19*3). 


Thar# was no intrusion on s 
female employee's seclusion or 
solitude where she agreed to 
engage in sex with her supervi¬ 
sor, end her own disclosure of 
this feet negated the supervi¬ 
sor's public disclosures. The 
employee was permitted to proceed 
with her eexuel he reseme nt end 
emotionel dietresm claims. 


STATE 


KA«MI 


ISSUE 

Drug Testing 


Polygraphs 


Employee Inves¬ 
tigations 



Confidentiality 
ot Employe* « • 

Records 



Right to Pri¬ 
vacy 


STATUTE/ 

_CASE. JAW- 

Allen _y. _CltY_oI 
Marietta . *01 F. 
Supp. 482 (N.D. Ca. 
19*5). 


Cm. Cods Ann. 8 43- 
3C-14 (Supp. 19*4). 


Hester v. City of 
Wllledoeville . 777 
F.2d 1492 (11th Cir.) 
rS&. dtltisd* 7*2 F.2d 
ISO (11th cir. 

1986) . 


gllenbera v. . 
Pinkerton's. Inc.. 

130 6a. App. 254, 202 
3«E.2d 701 (1973). 


tohrty Yx..ffx«t 

Atlantic 4 Pacific 
Tea Co. . 505 F. Supp 
604 (N.D. Ga. 19*0). 


343 F,2d 150 (5th 
Cir. 1965). 


Ga. Coda Ann. | 35-3- 
34 (19*2). 


Katetcfc v. Kiteiisg* 

Infix. 166 Ga. App. 
452. 305 S.e.2d 183 
(19*3). 


Hawaii conat. art. I. 

f 6. 


DISCUSSION 


Urinalysis teats administered to 
government employees wars not 
unreasonable in violation of the 
Fourth Amendment, where tests 
were administered as pert of gov¬ 
ernment employer's legitimate 
interest in determining th* use 
of drugs by employees engaged in 
extremely hazardous work. 


Restricts the questions that may 
b# asked by a polygraph examiner 
during a polygraph examination. 

Proper use of control questions 
in polygraph examinations did not 
violate fir* fighters* privacy 
rights since the use of control 
questions to improve accuracy 
outweighed the limited intrusion 
into the sphere of confidential¬ 
ity. 

Employer hired detective agency 
to conduct surveillance of an 
employee who sued the company for 
a work-related Injury. The court 
held that reasonable surveil¬ 
lance. not designed to frighten 
or torment plaintiff, is a lawful 
method of obtaining evidence; 
where detective merely watched 
plaintiffs house and followed 
plaintiff's car. there was no 
intrusion on seclusion end the 
surveillance did not exceed the 
bounds of decency. 

The Georgia wiretap statute, Ga. 
Code Ann. • 26-3004(1). contains 
an implied cause of action under 
which employee could sue his 
employer for m wiretap allegedly 
placed on telephones at employ- 
ar'm premises. 

Georgia recognizes a cause of 
action for invasion of privacy 
through wiretapping irrespective 
of whether the information 
obtained is published or dis¬ 
closed. 

Information gathered on appli¬ 
cants and current employees 
relating to "records of guilt* 
say be revealed to employer by 
the Georgia Crime Information 
Center where the employee hem 
custody, control, or access to 
cash or valuable items or when 
the employee must ensure the 
security or safety of other ... 
employees, customers, or property 
of the employer. 

An employer did not mtatm a claim 
for intrusion where her employer 
revealed her attendance records * 
to her husband, (who subsequently 
committed suicide after conclud- " 
lng that her frequent absences 
from work ware because she bad 
been seeing another sen) because,* 
there was not physical intrusion • 
upon tha employee's privacy. 

•The right of the people to pri¬ 
vacy is recognized and shall not 
be infringed without the showing 
of a compelling state Interest/ 

The legislature shall taka affir¬ 
mative steps to implement this ** 
right." 


EESt>6ZEZ0Z 
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STATE 


IDAHO 


UtUHOIS 


STATUTE/ DISCUSSXOH 

CftSC w* _ _ 


STATE 


ISSUE 


STATUTE/ 

-g&gl-MW, 


DISCUSSION 


Malta no v. Matavoshl . 
70S F.2d 914 (Haw, 
1995). 


financial disclosure requirements 
of the county*« ethics cod* did 
not violate the state's constitu- 
tionally protected privacy right* 
vhara disclosure requirements 
paraUaltd those of the constitu¬ 
tion** ethics provision, and vara 
thus consistent with raasonabla 
expectations of privacy. 


Applicant Inves¬ 
tigations 


1X1. Rev. stat. eh* 
69, para. 2-103 
(Saith-Hurd Supp. 
1997). 


failed a polygraph examination 
relating to information leaked to 
the media about patient abuse. 

It is a civil rights violation 
for any employer to inquire on an 
employiwnt application whether a 
job applicant ha* ever been 
arrested. 


Polygraphs 

Haw. Rev. Stat. 

| 379-26.5 (1965), 

It shall be unlawful for any 
employer to require a prospective 
employe* or employer to submit to 
s Um detector test as a condi¬ 
tion of employment or continued 
esployment. 

Confidentiality 
of Employee 
Records 

Haw. Rev. Stat. 

« S31-3.1(b)(1976). 

The Stat* may not give out infor¬ 
mation of arreatm that are not 
followed by convictions in con¬ 
nection with applications for 
employment. 

Polygraph* 

Idaho Cods | 44-903. 
to | 44-904 (1977). 

No person, firm, or corporation 
shall "require" an applicant or 
employee to take a polygraph 
examination as a condition of 
employment. 

confidentiality 
of Esployee 
Records 

Baker v. Burlington 

Idaho 696, 597*P.2d 

929 (1979). 

Thm employer's publication of the 
employee's recent criminal activ¬ 
ity was a disclosure of public 
facts and thus not an actionable 
Invasion of privacy. 

Right to Pri¬ 
vacy . 

Ill. Conet. art. I, 

1 6. 

"The people shall have the right 
to be secure in their persons, 
houses, papers, and other posses¬ 
sions against unreasonable 
searches, seizures, invasion of 
privacy, or Interceptions of com¬ 
munications by eavesdropping 
devices or other means. 

Drug Tasting 

Mtt^Tginf Ionian" 

V. SUSCV. 539 F.2d 

1264 (7th Cir. 

1974). 

Whare the stat* ha* s paramount 
Interest in protecting the public 
by insuring that bus drivers were 
fit to perform their jobs, bus 
drivers had no reasonable expec¬ 
tation of privacy with regard to 
submitting to blood and urine 
tests. 


Railway Labor Execu- 
tlVt» Ait'O Vi H.QXZ 

ifliKjjaimn-Bfa. 

Co.. _F. supp. _ 

(N.D. Ill. 19S7). 

A urinalysis as part of the rou¬ 
tine physical was arguably justi¬ 
fied under the bargaining agree¬ 
ment to insure that the employee 
is physically fit for his or her 
job. 

Polygraphs 

Ill. Rev. Stat. ch. 
Ill « 2401 to | 2432 
(Saith-Hurd 197S). 

Bats forth licensing procedure 
for polygraph examiners. 


KfflK9_Vi. CltY Qj 
Rockford. 96 Ill, 

App. 2d 296, 450 

N.E.2d 314 cert, 
denied. 464 U.S. 960 
(19*3). 

A polygraph examination evidence 
is too unreliable to form the 
basis for the just cause dis¬ 
missal of a public amploye* or 
civil servant, and a city polica 
officer cannot be disciplined for 
refusing to take a polygraph. 


Clrev v, Inugpi- 
tlontl HKYttttr 

134 111. App. 3d 522, 
461 N.E.2d 22 
(19*5). 

There is no "publle policy" 
shielding at-will employees fro* 
polygraph examinations. 


Rosier v. St. Mary's 

A private hospital was justified 


Ho»P.. 66 IU. App. 

3d 994, 411 N.E.ld 

50 (1960). 

in concluding that an employe* 
lied and in terminating her 
employment on that basis whan she 


IEDIAHA 


Personal Rela¬ 
tionship* 


Confidentiality 
of Employee 
Records 


freedom of 

Speech/First 

Amendment 


Defamation 


Political Acti¬ 
vities 


Confidentiality 
of Employee 
Records 


M»E*2d 10*1 (1979). 


HcCluskey v. Clark 

ail j Binning fiatc** 

147 Ill. App. 3d 922, 
499 N.E.2d 959 
(1999). 


Ill. Rev. Stet. ch. 
49, pare. 2002 
(Saith-Hurd 1996). 



Walker . 57 Ill. App. 
2d 512. 315 H.E.2d 9. 
cert . dtnlRfl. 419 
U.S. 1059 (1974). 


Barr y. Kelso-Burnett 
106 Ill. App. 2d 
520, 479 N.E.2d 1354 ' 
(1995). 


The Illinois Civil Service Com¬ 
mission did not invade e police 
applicant's right to privacy by 
utilising information that was 
ordered expunged froe the appli¬ 
cant's record in its hiring deci¬ 
sion. The court recognised no 
right of privacy in information 
that "already is, or can legally 
be made public." 

Termination of an employee 
because she was married to a co¬ 
worker did not violate public 
policy. 


Every employer shall, upon an 
employee** request, which the 
employer may require to be in 
writing, permit the employee to 
Inspect his personnel documents. 

Financial disclosures required of 
state employees do not deprive 
then of their right to privacy 
under either the state or federal 
constitution. 


In an action for retaliatory dis¬ 
charge from esployment in viola¬ 
tion of the employee's free 
speech rights, the court held 
that the complaint, which cited 
statutory and conatltutional pro¬ 
visions relating only to the 
power of government, not individ¬ 
uals, failed to state a cause of 
action. 


JantF Vt gritt An employee's allegations that on 

AllYtVf, InCt. 622 F. several occasions her employer 
Supp. 399 (N.D. Ill. had stated to other employees 
19*5). that she had been dismissed for 

embersling company funds satis¬ 
fied the publication requiraasnt 
’ for defamation. 


Ind. Code Ann. | 3-4- 
7-3 (Bums 1992). 


Ind. Code Ann. | 4-1- 
S (Sums 1996). 


It la a misdemeanor for an 
employer to threaten an employee 
to influence the employee's 
political opinions or action*. 

Governs the maintenance and dis¬ 
closure of personal information 
by Stat* agencies. 


Reason* for Ter¬ 
mination 


Ind. Code Ann. I 22- 
6-3-1 (Bums 1996). 


Defamation 


AlUFlnUH CfflP,» 449 
K.E.2d 1172 (Ind. Ct. 
App. 1963). 


Requires the former employer of 
an employee who has been dis¬ 
charged to lssus the employe* a 
service letter if he eo requests 
it. The service letter must 
state the length and nature of 
the employment and must truly 
stat* for what cause, if any, 
such esployee was discharged. 

The plant supervisor and plant 
manager and the employee's imme¬ 
diate supervisor had a common 
interest In the reason* for the 
plaintiff's termination. The ; *<i 
statement mad* to the employment 
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Employee Inves¬ 
tigation* 


Political Acti¬ 
vities 


Freedom of 
8 peech/flrat 
Amends*nt 


K ASSACHU - 

SJCXZS 


Wight to Pri¬ 
vacy 


Md. Ann. coda art. 
27, I 74Q(a)-(b) 
(1982) . 


ha* Steal Cora. . 44 
Md. App. 132, S02 
A.2d 1101, £f£&. 
danlad . 304 Hd. 289, 
SOS A*2d 4SS, cart . 

denied . _U.8. 

107 S. Ct. 571 
(IPS*). 

Md. Ann. Code art. 
33, « 24-14 (4) 

(Michla 1904). 


oo—rv County . 292 
Md. 49S, 430 A.2d 
1340 (1902). 


r^Ittpp? s^^io/id, 

1902). 


Bawtr v. Eattaulla. 
779 F.2d 992 (4th 
Cir. 19SS), cert. 

denied . P.8._, 

104 S. Ct. 2270 
(1904). 

Mass. Ann. Lavs ch. 
214, I 10 (Past Supp. 
1907) 


Co. . 305 Mass. 300, 
431 M.K.2d 900 
(1902). 


Mass. Can. Lava Ann. 
ch. 149, | 190 
(Past. Supp. 1907). 


Lawrence . 379 Mass. 
322, 409 W.E.2d 710 
(1979). 


An employer say not, in any 
application, interview, or other¬ 
wise, require an applicant for 
esploysent or admission to dis¬ 
close information concerning cri¬ 
minal chargee against hi* that 
have baen expunged. 

Surveillance, consisting of 
observing a union business agent 
outside bis residence, and in 
othsr public places, which was 
conducted in such a way that the 
subject was unaware of the sur¬ 
veillance, was not an intrusion 
upon seclusion. 


An employer is prohibited fro* 
influencing through coercion an 
employee** political opinions or 
actions within ninety deys of 
election. 

A Rosen Catholic priest who was 
dischargsd fron his at-will pub¬ 
lic esploysent as e teacher in a 
county detention center, 
allegedly in violation of hie 
right to free speech because of 
eg—ants to inmates stated a 
ola is. 

An aaployae*s coeplalnt alleging 
that plaintiff** former employers 
■ads statement* in connection 
with discharge of plaintiff that 
were not true and ware mali¬ 
ciously end recklessly sad* would 
not b* dismissed for failure to 
reproduce exact words alleged to 
have been defamatory. 

A police officer's off-duty per¬ 
formance of antarts Inmant in 
blackface makeup was conetitu- 
. tionally protected speech, and 
Me esployer could not discipline 
hi* for it. 

A person shall be protected 
against unreasonable, substan¬ 
tial, or serious intsrference 
with his privacy and the Superior 
court ahull have jurisdiction to 
award damages. 

Where employees declined to pro¬ 
vide any information they 
regarded a* confidential or per¬ 
sonal in employees * question¬ 
naires, the esployer was not 
liable to the employees for inva¬ 
sion of privacy because the 
employer** attempt at invasion of 
privacy. If it was one, failed. 

Mo employer shall request any 
employee, including police offi¬ 
cers, to subait to a polygraph 
examination as a condition of 
employment. 

Under statute governing admini¬ 
stering of polygraph testa to 
aaployaas or applicants, where 
lew enforcement agency is con¬ 
ducting investigation of a crime 
alleged to have been committed by 
person in connection with duties 
of his employment, agsncy is per- 
mittsd to administer polygraph 
teat to that amployaa. 


Applicant Inves¬ 
tigation* 


Confidentiality 
ef Employee 
Record* 


Hess. Gen. Laws Ann. 
ch. Ill, I 70F (Mast 
supp. 1987). 


TalePhonea . _F. 

S«PP* - — . 1 XER 

Casus 458 (0. Mass. 

1984). 


Mass. Gen. Laws Ann. 
ch. 274 1 1Q0A (West 
Supp. 1987). 


Maes. Gan. Lave Ann. 
ch. 149 « 52C (West 
Supp. 1987). 


SfflBU BoAntot* 395 
Mass. 941, 482 N.E.2d 
813 (1985). 


Freedom of 
Speech/First 
Amendment . 


Corp. . 785 F.2d 352 
(1st Clr. 1984). 


395 Mass. 59, 479 
W.E.2d 113, cert : 

danlad . _U.8. 

104 8. Ct. 544 
(1985). 


Haas. Can. Law. Ann. 
ch. 151B, « 4(1)(A) 
(Wast 1982). 


SUphinUghtn y. 
tttrshtnt* Ptgpttgh 

Transo. Corp. . 722 
F.2d 922 (1st Clr. 
1983). 


nr Airllntii.lngx, 

485 F. Supp. 1373 (0. 


iEst-Gzezoz 


Mo health cars facility shall 
disclos* the results of an AIDS 
test to any person othsr than the 
subjact thereof without first 
obtaining tha subjact** written, 
informed consent, or identify the 
subject of such tost*. 

state law breach of privacy com¬ 
plaint alleging that the employer 
forced the employee to dimclose 
that he bad bean diagnosed as 
having ARC, e foe* of AIDS, and 
then revealed his medical condi¬ 
tion to othsr asployaas was baaed 
upon a statutory right to privacy 
independant of private agree¬ 
ments. 

Applications for ssploymant must 
include a provision notifying 
applicants that they may answer 
"no record" to Inquiries regard¬ 
ing prior errest records if thair 
criminal records have been 
"sealed." 

Any employer receiving e written 
request from an employes shall 
provide the employee with an 
opportunity to review his person¬ 
nel records. 

The disclosure of the names and 
addresses of public school 
employees to labor unions does 
not constitute an unwarranted 
invasion of personal privacy 
because school employees, by vir¬ 
tue of their public employment, 
have diminished expectations of 
privacy, and the names and 
addresses ere available from 
other sources. 

There was no unreasonable inva¬ 
sion of privacy by revealing to 
managerial employees Information 
about amployaa use of an "open 
door" policy. However, employ¬ 
er** distribution of memos 
regarding employee** mental 
health problem was an invasion of 
his privacy. 

Exception to rule of confidenti¬ 
ality when aspects of employee's 
health could affect aaployee's 
ability effectively to perform 
job duties is not so broad as to 
permit physician to disclose to 

K tient's employer whatever 

formation might bear on employ¬ 
es** ability effectively to per¬ 
form job duties. 

Provides that an employee who has 
given the requisite prior notice 
sey not be required to work dur¬ 
ing any day that, ss s require- * 
sent of his religion, he observas 
as his sabbath or othsr holy 
day. 

The employer's conditional privj?, 
lege to cossunicete adverse 
information about the amployaa 
would be actionable if the 
employee wee able to show actual 
malice. 

The general rule In defamation *** 
casas involving an employar's 
remarka about an employee*s work 


Source:'https://www.industrydoCCiments.ucsf.edu Jocs/fsvIOOOO 
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Right to Pri¬ 
vacy 


Applicant Inves¬ 
tigation* 


Employee Inves¬ 
tigation* 


Haas. 1940), 

636 r.2d 1199, (lat 
Clr.) cart * danlad . 
43 * U.S. in (1911). 


CO. . 112 Hich. App. 
199, 219 ll.tt.2d 549 
(1992J. 


Mich. Comp. Laws 
| 22.272 (1999). 


com. . 100 Mich. App* 
924. 200 lf.tt.2d 420 
(1990), 


Mich. Coop. Lavs 
Ann. • 27.2203a (ttast 
1995). 


Mich. Stat. Ann. 

« 17.42(9) (Callaghan 
1942). 


Mich. Stat. Ann. 

« 17.42(7) (Callaghan 
1992). 


Personal Reia- 
tionahlps 


Dao't. . 542 P. supp. 
393 (W.D. Mich. 

1943) . Iff♦<) . 744 
r.2d 1475 (4th Clr. . 

1944) . cart , deniad . 
472 U.S. 909. 

(1945). 


Rental. Inc. . 594 P. 
Supp. 1001 (K.O. 
Mich. 1944). 


CSEBj., 420 Mich. 253. 
362 M.W.2d 650 
(1944). 


racord la that such comments ara 
conditionally privileged and ara 
actionable only upon proof of 
actual sallea. 

Employees sought raliaf based on 
constitutional right to privacy 
for sterility caused by exposure 
to a chemical during eaploysent. 
The privacy clals could not be 
aalntalnad sines there was no 
state action. 

Employers say not require their 
eaployeee to take lie detector 
teste as a condition of continued 
eaploysent. Esployeas who are 
discharged for rsfueal to taka 
such a test soy recover double 
the wages lost. 

An employee's refusal to take a 
polygraph axaslnation was pro¬ 
perly excluded In the esployee's 
civil suit against his employer 
for naliclous prosecution. 

Employers are forbidden to sate 
Inquiries of their employees con¬ 
cerning prior atreats that did 
not result in a conviction. 

If an employer has reasonable 
cause to believe an employee is 
engaged in certain criminal 
activities he say keep a separate 
fils on the investigation. Upon 
completion of the investigstion. 
the employes must be notified 
that an investigation was con¬ 
ducted. If no disciplinary 
action was taken, the file and 
all copies Bust be destroyed. 

An employer shall not gather or 
keep a racord of eaploysa's asso¬ 
ciations. political activities, 
publications, or communications 
of non-employment activity unless 
authorised by the employee, 
unless they occur on the employ¬ 
er's premises, or during working 
hours, end disrupt the duties of 
the employes or other employees. 

Dismissal of a married, part time 
officer for cohabiting with a 
woman who was not his wife vio¬ 
lated the officer's right to pri¬ 
vacy. 


Forced resignation of employes 
due to management disapproval of 
her social relationships with co- 
employ as was neither sax discri¬ 
mination nor discrimination on 
the basis of "marital status" 
under the state civil rights sta¬ 
tute. 

Although anti-nepotism policies 
night require co-workars who 
desire to merry to confront seri¬ 
ous and difficult choices con¬ 
cerning their employment, they 
did not directly end substan¬ 
tially infringe on the right to 
merry. 
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*#■ Michigan law prohibiting diacri- 

Mi S* o" the basis of the ide- 

M WM 343 ntl SL? f does not 

N.tt.2d l (1993). prohibit an employer'* anti-nepo¬ 

tism rule that applies to ell 
relatives. 

Mich. Stat. Ann. An employer, upon written request 

I 17.62(1)-(3) that describes the personnel 

(Callaghan 1962). record, shell provide to the 

eaployee an opportunity to peri¬ 
odically review at reasonable 
intervals the esployee's person¬ 
nel record. Employees who dis¬ 
agree with Information in a per¬ 
sonnel file may include a state¬ 
ment of the disagreement. Excep¬ 
tions include employee refer¬ 
ences, materials effecting other 
employees, private information 
' about others, and separately 
maintained grievance end criminal 
investigations, 

Mich. Stat. Ann. An employer shall not divulge a 

f 17.62(6) (Callaghan disciplinary report, letter, or 
19 ® 2 ) • reprimand to a third party with¬ 

out written notice. 


Confidentiality 
of Employee 
Records 


Mich. Stat. Ann. 

» 17.62(1)-(S) 
(Callaghan 1962). 


Mich. Comp. Laws 
Ann. I 37.2203a (tteat 
1915). 


65 Mich. App. 453, 
237 M.W. 2d 501 
(Mich. 1973). 


Detroit . 14 Mich. 
App. 271, 147 M.».2d 
641 (1969). 


20 Mich. App. 590, 
174 N.W.2d 475 
(1969). 


Brantltr y, untra 


617 r. Supp. 1022 
(E.D. Mich. 1943). 


An employer shell not, in connec¬ 
tion with an application for 
employment, personnel, or member¬ 
ship, request or maintain a 
record of information regarding 
an arrest. 

A personnel director's letter to 
an employee's military commander 
inquiring about the employee's 
duties wee not actionable under 
common lav right to privacy. 

Employer did not invade employ- 
ee'm right of privacy when it 
suspended eaployee as a result of 
information contained in e confi¬ 
dential police report -of a police 
interview. 

An employee wee discharged after 
an accusation of theft. His for¬ 
mer employer subsequently 
responded to reference requests 
that the employee bad been fired 
for theft. The communications to 
prospective employers were not 
protected by any privilege. The 
court stressed the serious effect 
of imputing criminal conduct to 
an employee. 

The communication of an 
allegedly libelous statement con¬ 
cerning an employee within the 
corporation itself constitutes 
publication for purposes of '* 
defamation action. 


Stout, inc., las 
Mich. App. 393, 349 
M.W.2d 529 (1944). 


A discharged eaployee could not 
recover damages on the "false 
light" theory for invasion of 
privacy based upon an alleged 
communication to various persons 
by the former employer that the - 
discharge was due to Inventory ^ 
shortages. The reason for termi-^ 
nation wee not broadcast to the 
public or to a large number of 
persons end the employee did not 
dispute that aha was, in fact, 

. terminated for lnvantory short- 
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HISSISfflEEI 


ISSUE STATUTE/ 

_ CASE LAN 


DISCUSSION 


STATE ISSUE 


STATUTE/ DISCUSSION 

.OSE.LMt_ _ 


Polygraphs 


Minn. stat. Ann. 

| 1B1.7S (Neat Supp. 
19S7) t gtvsi.Y A .. , atg 
PIUI..TVO. In£x> 30S 
M.W. 2 d 746 (Minn. 
1961). 


Nlnn. Stat. Ann. 

I 1S1.76 (Nast Supp. 
1967). 


Kamrath v. suburban 
Mat, Bank . 363 N.W.Sd 
106 (Nlnn. Ct. App. 
1969). 


jftfars v. Convoy 
Co. . 636 r. Supp. 

1337 (D. Nlnn. 1966). 


Parsonal Rela¬ 
tionships 


Stata By Johnson v. 
gflgfauuanub iflgj.* 
362 N.N.2d 943 (Nlnn. 
Ct. App. 1966). 


Hunt y, 1 Ml.Hid- 

sS^SaSlf^StlS! 

396 N.N.2d 461 (Nlnn. 
Ct. App. 1964) , 
r^v'd - 364 N.N.ld 693 
(Nlnn. 1966). 


An aaployar say not, directly or 
Indirectly, “solicit* or 
“require* a polygraph examination 
of an eaployee or applicant. If 
the employee requests s polygraph 
sxesinetion, the employer suet 
infora the eaployee that the test 
le voluntary. The court upheld 
the constItutlocality of the sta¬ 
tute. 

If an asployae requests end sub¬ 
mits to s polygraph examination, 
tbs results of the exaalnetion 
say only be distributed to those 
persona who are authorized by the 
eaployee to receive the results. 

A bank employer who, in violation 
of a statute requested an 
asployae to submit to s polygraph 
examination, was held liable for 
Invasion of privacy and inten¬ 
tional infliction of emotional 
distress as evidenced by the 
employee's nightmares end bed 
wetting following the examina¬ 
tion. 

An employee could bring an action 
under Nlnn. 6tat. I 161.79 for 
civil damage# or equitable relief 
where the employer forced the 
employee to subsit to the lie 
detector examination. However, 
no private causa of action 
existed under Nlnn. Stat. 

| 161,76 making employer'a use of 
polygraph teste on employees e 
misdemeanor. 

statutory prohibition against 
discharging employee because of 
“marital status - extends to 
refusing to hire end firing indi¬ 
viduals living with but not mar¬ 
ried to persons of the opposite 
sex. 


Assuming provisions of employee 
policy manual that prohibited co- 
vorkers dating became incor¬ 
porated as part of at-will 
employee's contract, the employee 
was not improperly terminated, 
where employee declined to accept 
probationary statue pursuant to 
the manual and choss Instead to 
resign. 


Defamation 


HISSSUBX Right to Pri¬ 

vacy 


Polygraphs 


Hooks v. McCa ll. 272 
So. 2d 929 (HISS. 
1973). 


Haith v. Model Cities 
Health.Cora^ . 704 
S.W.2d 664 (NO. Ct. 
App. 1966). 


stata if, xilJBiJcniEn 
Tt city of Zlacla- 

Hat, 641 S.H.2d 477 
(NO. Ct. App. 1962). 


Clfr»on T, BttMSl, 666 

S.M.2d 4 (Ho. Ct. 

App. 1969). 


HLB1--V, fixtures Hfq, 
Corpf ♦ 669 P.2d 947 
(6th Cir. 1962), 


BfiSAi., 674 6.M.2d 623 
(No. Ct. App. 1964). 


Interference.with the social, 
civil, or political rights of any 
of its agents or employees. 

A discharged eaployee aey not 
bass s slander dels upon another 
eaployee'e statement to s supe¬ 
rior that the discharged eaployee 
wee stealing equipment belonging 
to the employer where there wee 
no showing that the statements 
were made with malice. 

Plaintiffs could bring an inva¬ 
sion of privacy claim based on 
allegations that the defendant 
wrongfully misappropriated their 
names in seeking additional grant 
money. 

Use of polygraph on employ## for 
investigative purposes ea e means 
of clearing reputation of police 
after e charge of misconduct was 
not unlawful. 

Conduct of convenience store 
operator in requiring an eaployee 
to take e polygraph examination 
and subsequently terminating her 
based on results of that examina¬ 
tion did not amount to outragaous 
conduct sufficient to rendar the 
operator liable where more than 
one half of inventory shortages 
at the store ware due to eaployee 
theft. 

The court held that even if the 
employee's motive in subjecting 
second employee to polygraph test 
was baaed on employee's union 
activities end not because 
eaployee wee suspected of theft, 
the hoard erred In ordering 
eaployee to be reinstated where 
polygraph teat results implicated 
eaployee in serious misconduct 
end the Board did not consider 
whether that misconduct was the 
real reason tor the employee's 
discharge. 

It wee not e violation of public 
policy to discharge an et-will 
eaployee for refusing to sign a 
polygraph consent fora saying the 
test was voluntary and releasing 
the polygraph examiner from lia¬ 
bility. 


Confidentiality 
of Employee 


Nlnn. Stat. Ann. 
f 364.04 (Maat Supp. 
1967). 


Defamation 


ffanksoa v - Deeion 
s pace inf 1. . 360 
IMf. 2 d 560 <Hinn. Ct. 
App.), cart * giant,td, 

_ N.M.2d _ 

(Nlnn, 1966). 


Political Actl- Hies. Code Ann. 79-1- 


vlties 


9 (1972). 


6CSt62C20Z 


The State of Minnesota may not 
use, distribute, or disseminate 
the following in connection with 
en application for public employ¬ 
ment: arrest records not fol¬ 
lowed by conviction, conviction 
that has been annulled or 
expunged, or misdemeanor offenses 
for which no jell sentence has 
been imposed. 

The court upheld e damage award 
against an aaployar predicated 
upon in-house statements made by 
corporate employees and officiate 
regarding the alleged reason for 
tha employee's discharge. There 
wee sufficient evidence that the 
statements were made with actual 
malice. 

provides e fine of $290 against a 
corporation for every unlawful 


Personal Rela¬ 
tionships 


Confidentiality 
of Employe* 
Records 


Iti la Y. Hancock Place A teacher's right of privacy was 
fifihaal Piit*. 701 not violated Where the teacher 

E.M.2d $00 (No. Ct. was terminated due to alleged 

App. 1969). “immoral conduct* committed'in 

. him horn* involving two school- 
. aged daughters of the woman with 
whom he lived. 


670 S.W.2d as (Mo/ 
Ct. App. 1964). . 


The police department's termina- , 
tlon of e police officer who 
allegedly engaged in sexual mis- «, 
conduct in e dormitory room, 
which wee vielbl* only by stand- . 
ing in a particular spot on e 
balcony, conatltutad an invasion‘s 
of the terminated police offi¬ 
cer's privacy. 


Howard v. Mars h. 769 
F.2d 649 (6th Cir.), 

cert , dsnled . _U.S. 

__ 107 8. Ct. 

961 (1966). 


The Privacy Act wee not violated 
by the disclosure of records con¬ 


cerning a civilian employee of%^ 
the military when the records 
were used by military officials 
in drafting e rebuttal to the 
employee's chargee of sex dis¬ 
crimination. 







Political Acti¬ 
vities 


Freedom of 
Speech/First 
Amendment 


Reasons for Ter- 
■ination 


Right to Pri¬ 
vacy 


Ho. 8tat. Ann. 

| 119.437(8) (Vamon 
Rupp. 1947)• 


Ho. Stat. Ann. 

I 974.119 (Vamon 
1979). 


Ho. stat. Ann. 
f 290.140 (Vernon 
Supp. 194$). 


K ansas Cltv . 43) 
S.M.34 432 (HO. Ct. 
App. 1942). 


Hont. Const, art. XI 

• 10 . 


Hont. Cods Ann. I 39- 
2-304 (1944). 


Employee Xnves- Stitt y, PnchHin, 

tigations 542 P.2d 1219 (Hont. 

1974). 


Personal Rela¬ 
tionships 


* Hontsna Region rivs 
Hsntal Hsalth Center . 
; 149 Mont. 174. 949 
p.2d 444 (1974). 


Political Act1- Hont. Cods Ann. 

vltlss «f 13-35-224. 224 

(1949). 


Rsasons for Tsr- Hont. Cods Ann. | 39- 
si nation 2-401 (1945). 


mhtraton y.. Agargg. 
Init. 435 r. supp. 
1443 (0. Hont. 

1944). 


WORKPLACE PRIVACY 


An ssploysr vho aakas or anforess 
any ordsr. mils, or ragulatlon to 

f rsvant an eaployea froa engaging 
n political activities has com¬ 
mitted a aisdsasanor. 

provides that no eaployea aay bs 
dsnied esployasnt or advancsmsnt 
because of his refusal to vork on 
hie normal day of worship. 

Provides that a private ssploysr 
with ssvsn or sore ssploysss aust 
upon written request by the dis¬ 
charged teployee provide a ser¬ 
vice letter written a year after 
. leaving the job. failure to 
coaply will subject the eaploysr 
to damages. 

Tbe court Interpreted the service 
letter statute as requiring only 
that the reason stated In the 
letter be the true reason for 
discharger the reason itself need 
not bf justified* 

•The right of the individual pri¬ 
vacy la essential to the well¬ 
being of a free society and shall 
not be infringed without the 
showing of a cospelling State 
interest." 

Ho person, firs, or corporation 
shall require es a condition of 
employment or continuation of 
employment any person to taks a 
polygraph teat or any form of 
mechanical lim detector teat. A 
parson who violates this section 
is guilty of e misdemeanor. This 
section does not apply to public 
law enforcement agendas* 

Electronic interception by third 
parties of conversations between 
individuals who neither consent 
to nor know of interception is a 
violation of their right to pri¬ 
vacy. 

Ha Invasion of privacy was found 
where a drug consultant was dis¬ 
charged baaed upon bis "personal 
lifestyle." Vhat an employee 
does In hts private life should 
not be his employer's concern 
unless, as in this csss* the 
employee warn engaged in counsel¬ 
ing people with personal prob¬ 
lems. thus making hie own per¬ 
sonal philosophies relevant to 
hie job performance. 

Implied or expressed threats by 
employers or promisee calculated 
to influence the political opin¬ 
ions or actions of their employ¬ 
ees are not permitted. 

A discharged employee must bs 
furnished e written reason for 
his discharge If he requests* An 
employer vho refuses to provide 
such a statement requested by the 
employee Is prohlbltsd from 
thereafter furnishing any state¬ 
ment of the reason for discharge 
to another potential employer. 

Kontana labor statute (Hont. code 
Ann. I 39-2-401) requiring 
esployers to furnish discharged 
employees complete written state- 
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HA9MSM Drug Testing 


Polygraphs 


Rushton v. Nebraska 
pu blic Power Dlsfc-.. * 
_r. supp. _. 

HO. CV 46-L-304 (D. 
Hfb. 19S7)* 


Neb. Rev. Stat. f 41- 
1932 (1941). * 


223 Heb. 345. 349 
N.tf.24 774 (1944). 


ments of reasons for discharge 
did not prevent employers from 
introducing reasons for discharge 
that were not provided at employ¬ 
ee's request. 

A drug tasting program that 
requires public utility employees 
with access to protected areas of 
a nuclear power plant to submit 
to drug screening at least once a 
year does not violate the employ¬ 
ee's constitutional rights. The 
court notes that employees under 
these circumstances have a dimin¬ 
ished expectation of privacy and 
the intrusion on the plaintiff's 
privacy Is reasonable. 

An employer may not "require" an 
employee or applicant to submit 
to "truth 4 deception" examina¬ 
tion unlearn such employment 
Involves law enforcement. 

Requiring s worker who took a lie 
detector test to work for a les¬ 
ser salary did not constitute 
termination of employment in vio¬ 
lation of a statute. 


Political Acti¬ 
vities * 


Reasons foe Ter¬ 
mination 


Right* to Pri- 
*, v*cy * * 


Polygraphs 


employee Xnves 
t * tigations' 


Confidentiality 
of Eaployae 
Records 


Neb. Rev. Stat. I 32- 
1223 (1944). 


Heb. Rev. Stat. 

|| 44-2091 44-211 
(1944). 

Kemp v. Block . 407 F. 
Supp. 1242 (D. Hev. 
1949). 


Hev. Rev. Stat. 

| 444.143 and 
| 444.193 (1945). 


Nav. Rev. Stat; 

| 413.160 (1945). 


Hev. Rev. Stst. 
413.075 (1945). 


It shall be unlawful for any per¬ 
son to coerce or attespt to 
coerce any voter in bis voting or 
other political action. 

.At the and of bis employment an 
employes in Nebraska is entitled 
' to a service letter. 

An employee had no reasonable 
expectation that his argument in 
tbs work area with a foreman 
would be private since the argu¬ 
ment took place in loud voices, 
the co-worker who recorded the 
conversation was in a piece where 
he had a right to be. and the 
employee had no right to prevent 
other persona from entering the 
work area Wills the argument 
ensued. 

Sets forth standards applicable 
to the administration and utili¬ 
sation of polygraph examination 
rsaultm. Additionally, an exam- 
inar la prohibited from making 
. inquiries into the religion, 
political affiliations, affilia¬ 
tions with other labor organisa¬ 
tions. or saxual activitias of 
tba parson examined. 

It is unlawful for an eaploysr to 
. discipline or discharge an 
employee based upon the report of 
a special agent, detective, or 
spotter. Involving a question of’ 
integrity, bonemty. or breach of 
rules, unless the employer gives ” 
notice and a hearing to the 
employee, and the employee say * 
confront the parson making the «*“ 
report at the hearing. 

Any person or governmental entity 
vho employs any person for vagae 
or under a contract of hire 
shall, upon the request of the ^ 
employer or person referred, give 
him a reasonable opportunity to 
inspect any recorda kept by that* 
employer of that employee. 
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STATUTE/ 



J,<Si fvoim, 301 Or. 
117, 719 P.2d 154 • 

<i9i6)t ffmtn v. fit 

yu\ r^« giYlngt. 39 

Or. Rpp. 131, 717 
P.2d 1271, r«v . 
dtnltd . 301 Or. <64, 
725 P.2d 1293 
<1996). 

Or. Rev. Stat. 

| 452.750(2)* 

(1991). 



gniritY -Y.„ rrtuntgnE, 
91 Or. App. 221, 724 
F.2d 907 (1996). 


r* l Supp 0. 

Pa. 1993). 


Pa. Stat. Ann. tit. 

19 | 7321 (Purdon 
1943). gtftoJL » •• 

rlrmont TUt i 

Rubber Co. . 411 r.2d 
1363 (3d Cir. 1979). 


Pa. Stat. Ann. tit. 
19 | 7507 (Purdon 
1943). 


Linee. Inc.. 614 r. 
Supp. 554 (M.D. Pa. 
1944), aff'd . 40Q 
P.2d 1139 (3d Clr. 
1946). 


Molush y. Orkln 


Inc. . 547 r. Supp. 54 
(E.O. Pa. 1942). 


DISCUSSION 


The employer was not liable for 
infliction of eaotional distress, 
when tbs employer fired the 
employee for refusing to dis¬ 
continue a relationship with a 
fasala co-worker. 


At the reguest of an eaployee, 
hie eeptoyer shall provide a rea¬ 
sonable opportunity for the 
eaployee to inspect those person¬ 
nel records of tha employee that 
ara used or have been used to 
determine the eaployee** qualifi¬ 
cations for esploymsnt, promo¬ 
tion, additional coapansatlon, or 
aaploymant termination. 

Tha lav clearly recognize* that a 
formar aaployar baa a qualified 
privilege to sake defamatory com¬ 
munications about tha character 
or conduct of bis esploysss to 
present or prospective employers. 
However, this privilege is not 
absolute. 

Statements mad* by an insurance 
agent to clients and others con¬ 
cerning former agent’s business 
practices could be entitled to e 
qualified privilege if made to 
protect the interests of the 
insurance company. 

Alleged dlecloaure of terms of 
plaintiff's saparation agreement, 
entered into between personnel 
director and university hospital, 
to other hospital smployass did 
not constltut* requisite levsl of 
publicity required to etate s 
valid claim for invasion of pri¬ 
vacy by publicity given to pri¬ 
vets life. 


An employer say not •require'* an 
employe* or other individual to 
submit to • 11* detector test as 
a condition of employment. The 
statute embodies a recognised 
facet of public policy within 
Pennsylvania rule that intrusion 
of an employer into an ere* of an 
employee's Ilf# by virtu* of an 
employer's power of discharge may 
give rise to a causa of action. 


A parson commits a misdesssnor if 
he uses a psychological stress 
evaluator, an audio-stras* moni¬ 
tor, or • similar dsvica that 
measures voice waves or tonal 
inflections t» Judge tha truth or 
falsity of oral statements with¬ 
out the consent of the person 
whose statement is being tested. 


An employe* could nflfi maintain an 
action under Pennsylvania law for 
wrongful discharge based on use 
of polygraphs in contravention of 
public policy. That law is de¬ 
signed solely for the protection 
of at-will asployses. 


A discharged esployaa has implied 
cause of action against his 
employer for wrongful discharge 
when he i* fired for refusing to 



Source: https://www.industr 
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I&slkf 666 R r?2d 924 
(3d dr. 1991). 


Applicant invem- pa. stat. Ann. tit. 

tlgations 18 ( n2 S (Purdon 

1983). 


Employe* Inves¬ 
tigations 


Personal Rela¬ 
tionships 


Chi*. 912 r.2d 105 
(3d Cir. 1947). 


ygnift, 55i r. supp. 
494 (1942). 


tio.nal Busin*** 
Machines poro. . 500 
P. Supp. 447 (W.O. 
Pa. 1940). 


440 p*. 73, 331 A.2d 
424 (1975). 


r. 2 d 966 (3d Cir. 
1976). 


Philadelphia . 470 P. 
Supp. 449 (E.D. P*. 
1979) . 


351 Pa. Super 51, 50$ 
A.2d 259 (1945). 


take e polygraph examination in 
violation of tha Pennsylvania 
anti-polygraph statute. 

When an eaployee can show compul¬ 
sion under threat of Job termina¬ 
tion to sign a release fro* lia¬ 
bility under statute prohibiting 
esployer from requiring an 
eaployee to eubalt to a polygraph 
examination as a condition for 
aaploymant, the eaployee need not 
■how duress to invalidate the 
release because it would contra¬ 
vene public policy of tha state. 

Whenever an esployer is in 
receipt of information that U 
part of an employment appli¬ 
cant's criminal history record 
information file, it may use that 
information for the purposes of 
deciding whether to hire the 
applicant. 

Questions in application for 
police department's special 
• invastigation unit pertaining to 
applicant's physical and mental 
condition, financial status, gam¬ 
bling habits, and alcohol con¬ 
sumption, and arrest records did 
not unconstitutionally infringe 
upon applicant's privacy inter¬ 
est. 

Public telephone company's policy 
requiring employees to sign e 
form consenting to investigation* 
to screen out security risks did 
not constltut* common law tort of 
invasion of privacy. 

Where the employer's decision to 
terminate was based on the 
rationale that the eaployee'a 
relationship with another 
employs* exceeded reasonable bus¬ 
iness associations, tha emplo¬ 
yer's investigation (which 
Included examination of company 
records and interviews of employ¬ 
es*) did not violate the employ¬ 
es'# privacy expectations. 

Wo tort of Invasion of privacy 
was committed in the absence of 
an intentional overhearing of a 
privets conversation during a 
wire tap. 

The opening of a co-eaployee♦s 
mail and reading it without 
authority. Ilka intentionally 
overhearing tha telephone conver¬ 
sation of another, is an intru¬ 
sion on the right to privacy. 

In the absence of * showing that 
a policeman** privets, off-duty 
personal activities have an 
impact upon his on-the-job per¬ 
formance, the court found that 
Inquiry into those activities 
violates the constitutionally 
protected right of privacy. 

An eaployee wae not wrongfully 
discharged after warnings froa 
the board that his relationship 
with his subordinate* was 
extremely disappointing. The 
court reversed because the ^ 

eaployee'a wrongful discharge 


Bments.ucs??e^uy9ocs/fsvl0000 
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.STATE 


5.wa 

CABSUtlA 


ISSUE STATUTE/ 

_ CASE U!lL 


Confidentiality 
of Eaplpyaa 
Xteoeda 


K.I. Gan. Lava 
| 24-6.4-1 (1*44). 


K.I. Can. Lava I S- 
37.3-4 (Supp. 1414). 


Political Actl- K.I.Gan. Lava | 17- 

vitiaa 23-4 (1441)• 


Oafaaatlon 


Sainton y . Spelltl 

Corn. . 110 K.I. 334# 
293 A.2d 307 (1472). 


Right to Pri- S.C. Conat. art. I, 
vacy » 10 (1471). 


CocdiT-t. ttiiipian 
Boad Machin ery Tnt'l 
Coro. . 243 S.C. 524, 
324 S.E.2d 74 (Ct. 
App. 1444). 


Drug Tasting 


head Himallaa and 
Space Co. . 417 P. 
Supp. 1354 (0. S.C. 
1945). 


Political Actl- S.C. Coda of Lava 

vitiaa f 14-17-540 (Lav. Co- 

Op. 1945). 


Oafaaatlon TVi £LfciH£f a * iSj *™ 

275 S.C. 456, 272* 
S.E.2d 633 (1940). 


9t7St?6ZC2(^ 


OISCUSSIOS 


activltiaa of employes* or thair 
representatives in exercise of 

thair rights and to engag® in 
oonaactad activltiaa undsr I 24- 
7-17 to self-organization col lac- 
tlvo bargaining. 

Kvary aaployar shall* aftar a 
vrittan, »avan days advanca 
notice, parait an amployaa to 
In,pact such psrsonnsl filss that 
sea used or havo bsan ussd to 
d«tormina that aaployaa qualifi¬ 
cations for employment, promo¬ 
tion. additional coapanaation, 
tasmlnatlon, or disciplinary 
action. 

Sxcapt as otharviaa provided in 
this Act, a patient's confiden¬ 
tial health cars Information 
■ball not ha released or trans¬ 
ferred without the written coo- 

...f nf aueh Datisnt. 


It Is a felony for an employer to 
attespt to influence the politi¬ 
cal actions or opinions of 
employees by threats, arguments, 
or statements. 


A qualified privilege protects 
intra-company communications, 
including a written termination 
notice sent by pUiadtfs superi- 
ors to the personnel department. 
The same qualified privilege 
extends to communications to pro¬ 
spective employers whether the 
former employer acted In good 
faith or with malice is for the 
lory. 


•The right of the people to be 
secure In thair houses, parsons, 
papers, and offices against 
unreasonable searches and ael- 
suraa and unreasonable invasions 
of privacy shall not be vio¬ 
lated." 

Alleged threats of discharge did 
not constitute a cause of action 
for the lavas lorn of an employee's 
privacy. 


An employar did not invade an at- 
will employee's right to privacy 
whan the esployee was terminated 
based on a positive urinalysis to 
detect drug use. The only publi¬ 
cation of the test results and 
the roacon for tarmlnatlon wars 
mads by the employes. 


Whosoever shell ssesult or Intim¬ 
idate any citUen because of 
political opinion or the exercise 
of political rights and prlvi- 
legas guarantaed to avary citizen 
of the U.«. by the Constitution 
and lavs thereof shell be guilty 
of a misdemeanor. 


Employee who was discharged after 
he submitted to a polygraph test 
can allaga sufficient legal basis 
for da f seat ion suit based on the 
poeeibility that other rellov 
employees might infer he was dis¬ 
charged for a wrongful activity. 


STATE 

ISSUE 

STATUTE/ 

DISCUSSION 


Falee Light 

Todd v. South Caro- 

Uni fin Burttu 

Mutual Ins.. 274 
S.E.24 607 (S.C. 

1941). 

Allegation* by former employee 
that defendants wrongfully 
accused former employee of leak¬ 
ing information from an investi¬ 
gation of firo lose claims to an 
arsonist, supported former 
employee's cause of action 
against defendants for invasion 
of his right of privacy. 

$QMTH,i>A£STA 

Confidentiality 
of Employee 
Records 

8 .D. Codified Laws 

I 3-6A-31 (1945). 

Any records required or main¬ 
tained by the bureau of personnel 
that pertain to an employee must 
be available and open to inspec¬ 
tion by an employee during normal 
business working hours. 


Defamation 

ftupl* ,v,. welfmq, 32# 

M.W.2d 857 (S.D. 

1943). 

A communication sent by a city 
manager to a mayor with respect 
to a finance officer*# problems 
was privileged. 

T£NNE$S£e 

Polygraphs 

Tann. Code Ann. | 62 - 
27-123 (Supp. 1986). 

Limits the ecope of such examina¬ 
tions by making it unlawful for 
the examiner to inquire into the 
examinee*e beliefs or opinions 
regarding religion, politics, or 
racial or union matters, or his 
emxual preference or activities, 
unless thm examination lm given 
ae the reeult of an investigation 
into thm examinee'm illegal 
activity in one of those areas. 



Tenn. Code Ann. 

• 62-27-125 (1946). 

Each prospective examiner shall 
be required to sign a notifica¬ 
tion prior to the examination 
that acknovledges him or hmr con¬ 
sent to thm mxaalnmtlon and him 
or her knowledge of the right to 
refuse testing. 



Tenn. Code Ann. i 62- 
27-124 (Michie 

1946). 

Provides that no employar may 
take any adverse personnel action 
based solely on the results of a 
polygraph examination. 


Employee Inves¬ 
tigations 

Sticd-v.. Kknn% t , 
iJDSjt, 517 r. Supp. 

124 (E.D. Tenn. 

1941). 

Formar employes unsuccessfully 
brought action against her former 
employer for invasion of privacy 
resulting from disclosure of con¬ 
tents of unrestricted telephone 
communications to her employer 
during an investigation conducted 
by her husband. 



latKCtttttlfiial union 
y fc . fiirntr, eoi r. 

Supp. 147 (H.O. Tenn. 
1945). 

Employes#, who wsrs also union 
organizers, unsuccessfully 
brought an action for invasion of 
privacy alleging that their man¬ 
agers and police officers engaged 
in surveillance of union meetings 
and conveyed information regard- * 
ing identity of persona attending 
•eatings to their employers. 


confidentiality 
of Employee 
Records 

Tenn. Code Ann* i 4- 
50-104 (1941). 

Any state employee im entitled 
the accase, at any reasonable 
time, to his personnel files. 

TEXAS 

Drug Testing 

Houston Belt 8 Tsrpl- 

An esployer warn liable for defa¬ 
mation when he released an inter¬ 
nal accidsnt report and letter 
erroneously stating, based upon 
results of a drug tast, that the 

sring heroin addict. 


pal,ay^--C<?x.z« 

Wherry. 544 s.v.2d 

743 (Tex. Ct. App.), 
ilaAliifd, 434 
U.S. 962 (1977). 


Polygraphs 

Tex. civ. stat. art. 
4413 (29cc) (Vernon 
Supp. 1947). 

A polygraph sxamlner must inform 
an employs* that a teat is volun¬ 
tary. 



Afei len^’508*5. wf 2 d 

592 (Tex. 1974), 

Court reversed «nd reinstated a 
firaaan who was dismissed for 
failure to submit to polygraph 
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Pasadena . 500 S.W.2d 
175 (Tex. Ct. App. 

1973) , rav'd 513 
S.W.2d 1 (T«X. 

1974) . 


610 r.2d 1070 (5th 
Cir. 1992), CICt. 
denied . 459 0.*. 1204 
(1993), 


S?Sl2d*499 U (T*x! Ct. 
App. 1994). 


Applicant Inves- Tax. Rev. civ. stat. 

tigstlon art. 6252-l7a (Vernon 

Supp. 1997). 


Employee inves¬ 
tigations 


Raamons tor Tar* 
alnation 


Right to Pri¬ 
vacy 


477 S.tt.24 432 (Tax. 
Ct. App. 1994). 


Tax. Rav. Civ. Stat. 
Ann. art. 5194C 
<1997)* 


Inc, v. Buck . 479 
S.M.2d 412 (Tax. Ct. 
App. 1994), cart - 
danlad . 472 U.S. 1009 
(1995). 


Utah Coda Ann. I 45- 
33 (Allen-Ssith 
1992). 


it'St'GZEZOZ 


attar ha was chargad with a eriaa 
not relating to the performance 
of a fireman's official duties or 
to his accounting for his public 
trust. 

OisaUsal of police officer fros 
the department for insubordina¬ 
tion due to refusal to submit to 
a polygraph examination was law¬ 
ful. 


Polygraph questions of public 
employees relating to whether the 
eaployaa might have telephoned a 
bomb threat to hie or her employ¬ 
er's location during working 
hours ralats to the performance 
of official dutlee such that the 
employee may be dismissed for 
refusing to answer questions. 

Tbs court held that the use of 
control questions In m polygraph 
examination would not be an 
unreasonable Intrusion upon 
employee's privacy where a neu¬ 
tral agency official determined, 
after balancing the public inter¬ 
est against the employee's pri¬ 
vacy rights, that the examination 
was reasonable end the eaployaa 
was given advance notice of the 
examination and opportunity to 
protest. 

Any Institution of higher educa¬ 
tion is entitled to obtain crimi¬ 
nal history record information 
pertaining to an applicant for a 
securlty-ssnsitivs position. 

An employer had created a legiti¬ 
mate expectation of privacy in 
the locker assigned to an 
eaployaa, even though eaployaa 
used his own lock, end thus was 
not liable for an unconsented-to 
search of the employee's purse in 
the locker. 

provides that a corporate 
employee who U discharged is 
entitled to a service letter from 
the employer eta ting the reaeons 
for the discharge, but the con¬ 
tents of this latter cannot be 
made the basis of a libel claim 
against the esployer furnishing 
it. 

After termination, former 
employee brought defamation 
motion claiming his reputation 
had bean injured when the 
esployer made derogatory state¬ 
ments to the Investigator. The 
court concluded there vea ample 
evidence of ill will toward the 
former employee, from which the 
Jury concluded that the state¬ 
ments ware made in reckless dis¬ 
regard of the truth. 

The personal Identity of an indi¬ 
vidual has been abueed if an 
advertisement is published in 
which the persons! Identity of 
that individual la used in a manner that 
implies that tbs individual approves of 
the product; and consent has not been 
obtained for such use from the 
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Drug Testing 


Utah Coda Ann* | 34- 
31-1 (Supp. 1997). 


Polygraphs Utah Coda Ann. | 34- 

37-14 (Supp. 1996). 


Confidentiality Utah Coda Ann. I 47 - 

of Employee 19-1 ( 1977 ). 

Records 


699 P.2d 1357 (Utah 
1994) . 


Political Acti- Utah Coda Ann. | 20- 

Vitiss 13-4 ( 1994 ). 


Polygraphs 


Vt. Stat. Ann. tit. 
21, « 494a to 494# 
(Supp. 1996). 


Confidentiality Vt. Stat. Ann. tit. 

of Employee 1, « 317(b)(7) 

Records ( 1995 ), 


Right to Prl- Va. Code Ann. I 9.01- 

v «cy 40 (1994). 


Inc. . 704 r.2d 1296 
(4th cir. 1993). 


632*rf C Supp * 

(B.D. Ve. 1996). 


Polygraphs Ve. Code Ann. | 40.1- 

51.4:3 (1979). 


The legislature finds that fair 
and equitable testing for drug 
and alcohol in the workplace is 
in the bast interests of all par¬ 
ties. 

An employee's refusal to take a 
deception detection test cannot 
be the basis for an esployer*# 
decision to terminate. 

Public employees have the right 
to examine and make copies of 
documents in their personnel 
files. Documents classified as 
"confidential" may not be copied 
or examined. 

The results of s survey admini¬ 
stered to school personnel, which 
were designed to elicit responses 
concerning discrimination in high 
school, ware considered "public 
records" and therefore subject 
to disclosure, although disclo¬ 
sure might prove embarrassing and 
detrimental to certain individu¬ 
als. 

It la a misdemeanor for an 
employer to make threats in order 
to influence an eaployaa*s poli¬ 
tical opinions or actions. 

Employers say not require employ¬ 
ees to taka a polygraph as a con¬ 
dition of employment or change in 
status of employment. Employers 
exempted from this prohibition 
are police and sheriff depart¬ 
ments, any esployer authorized or 
required by federal lav or regu¬ 
lations to administer polygraph 
examinations, sellers of precious 
metels or game, and manufacturers 
and aallars of drugs. 

Personnel files are not consi¬ 
dered "public records" and are 
therefore not subject to inspec¬ 
tion by any parson other than the 
eaployaa to which the files per¬ 
tain or his or her designated 
raprasantatIva. 

Prohibits the use of a parson's 
name, portrait, or picture with¬ 
out his consent, for commercial 
purposes. 

An action for invasion of privacy 
in Virginia Is limited to the * 
right created by Ve. Code Ann. 

I 9.01-40. Thus, common-law 
right of privacy would not be 
recognized in en action arising 
from a television broadcast. 

School district's interest in 
protecting children from exposure 
to an unmarried, pregnant teacher 
does not outweigh the teecher's 
privacy interest in exercising 
her constitutional right to bear 
children out of wedlock, even if 
school district's Interest was * 
legitimate. 

Ho eap*oyer shall require a pro¬ 
spective employ«a to answer ques¬ 
tions In a polygraph test con¬ 
cerning the prospective employ. a* 
ee's sexual activities unlearn 
such sexual activity has resulted 
in a conviction of a violation of 
the criminal lavs of Virginia. 


^uments.ucsf.edu/docs/fsvl0000 
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Applicant Znves- 
t lotions 


confidentiality 
of Employee 
Records 


Vs. Coda Ann. | 19.2- 
392.4 A and B 
(1943). 


Efltfll -StEVlSl, 730 
r.2d 964 (4th cir. 
1994). 


Va. Coda Ann. | 6.1- 
377 (1993). 


Express. Inc, v. 

minaian, «o va. 

142, 334 8.E.2d 946 
(1995). 


Polygraphs 


Confidentiality 
of Eaployee 
Records 


Right to Pri¬ 
vacy 


Personal Rela¬ 
tionships 


19 V.X, 106 (19S2). 


V.X. Code Ann. tit. 
24, | 422 (Supp. 
1993). 


Wash. Const, art. I, 
• 7, 


Broadcasting Co. . 106 
Wash. 2d 466, 722 
P.2d 1295 (1996). 


Wash. Rev. Code Ann. 
• 49.44.120 and 
| 49.44.130 (Supp. 
1997). 


Pumt.Sound. 635 r. 
supp. 543 (W.o. 
Wash. 1996). 


An taplayer, educational institu¬ 
tion, or state or local govem- 
eent shall not In any application 
or investigation require an 
applicant for employment to dis¬ 
close information concerning an 
arrest or criminal charge against 
him that has bean expunged. 

Freedom of Information Act 
required release of requested 
information about successful 
applicants, but exemption for 
personnel, medical, end similar 
files precluded disclosure of 
information about other appli¬ 
cants. 

Provides rulas for saintsnance, 
use, and dissemination of per¬ 
sonal information. 

Aftsr a truck driver's discharge, 
allegedly for offering a bribe to 
e shop foreman, a company super¬ 
visor announced at a masting that 
the driver wsa tired for trying 
to bribe e mechanic* The court 
affirmed e judgment for the dri¬ 
ver, finding that the.accusation 
of "cosmerclal bribery" warn alen- 
derous per; u because it accused 
the employer of an offense 
involving moral turpitude. 

The plaintiff alleged that he had 
been discharged because of the 
results of e negligently con¬ 
ducted polygraph examination. 
Although there wee no statute in 
the Virgin Islands regulating an 
employer's use of polygraph exam¬ 
inations, this did not bar the 
plaintiff's cause of action. 

Upon requsst, an employer is 
required to make an employee's 
personal file available to him 
for inspection at reasonable 
times. 

"Ho person shell be disturbed in 
his private affairs, or have his 
home invaded, without authority 
of lew." 

A plaintiff need not be defamed 
in order to bring a false light 
invasion of privacy action. It 
le enough that he 1m given unrea¬ 
sonable end highly objectionable 
publicity that attributes to him 
characteristics, conducts, or 
beliefs that are false, and so is 
placed before the public in a 
false position. 

Employers ere prohibited from 
requiring that employees taka a 
lie detector test as m condition 
for law enforcement jobs and for 
eeployeee who manufacture, dis¬ 
tribute, or dispense controlled 
substances or who have sensitive 
positlone directly involving 
national security. 

Employer that allegedly knew 
about probationary employee's 
relationship with him supervisor 
whan the smployee was hired end 
that allegedly had not enforced 
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west 

vjBS.UtrA 


Confidentiality 
of Employee 
Records 


Wash. Rev. code. 

I ch. 49.12.240 . 
(West Supp. 1997), 


9t 

Sjafctl*, 23 wash. 
App. 301, 597 P. 2d 
999 (1979). 


tf. Va. Code | 21-5- 
5b (1995). 


tftMLh Mercer corp.. 
325 S.E.2d 111 (W, 
Va. 1994). 


627 r. Supp. 419 
(S.D. W.Va, 1996). 


political Actl- W.Va. code f 3-9-11 

vitiee ( 1997 ). 


Right to Pri¬ 
vacy 


. Drug Testing 


Wis. Stat. Ann. 
I 995.50 (Wsst 
1993). 


Wls. 2d 379, 290 
N.W.2d 129 (1979). 


lufflar v. PUftty, 613 

P. Supp. 1124 (W.D. 
Wis. 1995). 


Wis. stat. Ann. 
I 942.06 (West 
1982). 


its anti-nepotism policy against 
other employees was not estopped 
from discharging the probationary 
employee based upon him relation¬ 
ship with the supervisor, where 
employee wee terminable at will. 

Every employer shall, at lsaat 
annually, permit the requesting 
smployee to Inspect any or ell of 
his or her own personnel files. 

A former police officer, by 
requesting e disability pension 
and its continuation, waived his 
right of privacy pertaining to 
his medical condition, providing 
investigation was of such condi¬ 
tion as carried out in a reason¬ 
able Banner. 

Wo public or private employer can 
require an employee to submit to 
s polygraph teat. This prohibi¬ 
tion does not apply to employers 
who ers lew enforcesent agencies 
or state military forces, or who 
manufacture or distribute drugs. 

It is contrary to the public pol¬ 
icy of Weet Virginia for an 
employer to require or request 
that an employee submit e poly¬ 
graph tsat or similar tast as e 
condition of employment. 

The employer's limited disclosure 
of confidential information con¬ 
cerning an eepioveo's psychiatric 
condition was privileged where 
the safety of other employees wee 
involved. There warn also Insuf¬ 
ficient publicity to establish 
cause of action for public dis¬ 
closure of private facte. 

It le also e misdemeanor for an 
employer to threaten an employee 
intending to Influence the 
employee's political views or 
actions. 

Provides e statutory right to 
privacy, as atated ln fltltltmat 
Xgifiaadi al Torts I 652 (1977) 
end seta forth the relief avail¬ 
able when the right to privacy le 
violated, 

A person's right to compensation 
for the use of his name for 
advertising or trade purposes le 
distinct from other privacy torts 
that protect primarily the mental 
interest in being left alone. A - 
oeuae oe action for appropriation 
of e person's name for commercial 
use exists as • setter of Wiscon¬ 
sin common law. 

Urinalysis le considered sore 
intrusive than a body cavity or 
strip search. The court found 
that at least one issue of feet 
existed concerning whether the 
manner in which the testing was 
conducted violated an inmate's 
privacy rights. 

An eeployer may not "require* or 
"administer" e polygraph examine- 
tion or any similar test to 
detect honesty without prior - 

written and informed consent of 
the subject. 
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ISSUE 


AIDS 


Personal Rela¬ 
tionships 


Confidentiality 
of Employee 
Record • 


STATUTE/ 

_CASE 

HU. stkt. Ann. 

« 111.37(1)(a),(b) 
(Wsst supp. 1916)• 


His. Stkt. Ann. 

| 103.15(2)(a) (HkSt 
Supp. 19St). 


DISCUSSION 


An employer My not subject en 
employee or prospective employee 
to hopesty-tasting devices such 
es polygraph, voice stress snely¬ 
sis, or psychological stress 
evaluation*. The use of devices 
thet cen record e person*# cer- 
dlovesculer or respirstory pet- 
tern Is permissible, hovever, for 
the purposes of verifying truth¬ 
fulness or detecting deception. 

No employer say. directly or 
indirectly, solicit or require es 
A condition of esploysent of any 
employee or prospective employee 
to submit to e test to discover 
the presence of HTLV-IIX. 


His. Stet. Ann. Prohibits the termination of en 
« 111.321 (Nest Supp. eoployee on the basis of sexual 
19M). orientation. 


Herd v. fritarU^. 
Inc. . 95 His. 2d 372, 
290 H.H*2d 534 
(19»0). 


A Mis employee was fired because 
bis relationship with a feMle 
employee, with whom he was liv¬ 
ing, wee resulting in employee 
comment, insubordination, and tha 
filing of e grievance et the 
employer*s plant. In character¬ 
izing the discharge ee e 
•business judgment," the court 
found that there was no intimida¬ 
tion by the employer, nor did the 
employer act in bad faith. 


His/ Stet. Ann. 

I 103.13(2) (Heat 
Supp. i*at). 


Provides an employee the right to 
inspect personnel documents used 
to determine employee qualifica¬ 
tions for employMnt, transfer, 
additional compensation, termina¬ 
tion or other disciplinary 
action, and medical records. 


Freedom of 
Speech/rirat 
Amendment 


Personal Rela¬ 
tionships 


Tribune . 117 Mis. 2d 
44S, 344 X.W.2d 51* 
<Ct. App. 1994), 
cert , denied . 4*9 
U.S. B03 (1914). 

Schultz v. Industrial 
COlll. JPgm* US 
2d 520, 373 M.H.2d 74 
(Ct. App. 1995). 


gU»hKP Yt HUltE 
pgtwlng .Co^, 134 Hie. 
2d 134, 399 H.H.2d 
147 (1944). 


ppirtl of Tmtttff y« 

Hoiso. 594 ?.2d 1009 
(Hyo.), reh . denied . 
597 P.2d 203 (Hyo. 
1974). 


The discharge of en attorney fol¬ 
lowing his public statement ques¬ 
tioning the Integrity of « client 
of bis lew firm contravenes no 
public policy. 

An employee argued thet his ter¬ 
mination, which resulted from a 
letter that he wrote to • newspa¬ 
per critical of his employer, was 
• violation of him right to free 
speech and in violation of public 
policy. Although the court 
stated thet a termination that 
abridged one's free speech rights 
would be improper, the balance of 
interests weighed on the side of 
the employer. 

Terminated employee did not have 
wrongful discharge cause of 
action against employer merely 
because discharge My have been 
attributable to employee's com¬ 
plaints concerning public policy 
MtterSf employ me conceded that 
aaployer had not required him to 
violate any constitutional or 
statutory provision. 

A school superintendent's recom- 
Mndatlon to terminate a teacher 
because of the teacher's alleged 
Immorality violated the teacher's 
constitutional right to privacy. 


Political Actl- wyo. stat. I 22-24- 

Vitles 112; | 22-24-114 

(1977). 
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It is a misdemeanor for an 
employer to Interfere with the 
"political rights* of employees, 
or to discharge an amployea 
because of his nomination for or 
slection to political offlcs. 



APPENDIX 111: ORGANIZATIONS AND 

INDIVIDUALS CONCERNED 
WITH PRIVACY ISSUES 
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KEY INDIVIDUALS AND ORGANIZATIONS INVOLVED / 
IN THE DEBATE ON REGULATION OF OFF-HOURS ACTIVITIES 


The following is a list of individuals and organizations that have expressed inh»re«t 
or have involved themselves in issues that may impact upon the regulation of off-hours 
activities, perhaps including smoking. This list includes a variety of groups and individuals, 
from privacy scholars and experts on drug testing in the workplace to representatives from 
the National Association of Manufacturers and a Director of Labor Law at the Chamber of 
Commerce. From their unique perches, they may all one day have input into the form a tio n 
of guidelines and legislation on employer regulation of smoking during off-hours. 

CONGRESS AND PRIVACY 
Summary 

The thrust of remarks by key committee staff members is that Congress will probably 
evaluate and address specific aspects of the privacy issue as they arise. For Congress, it’s 
business as usual. 

Judiciary Committees 

The Senate and House Judiciary committees are traditionally more concerned with Fourth 
Amendment questions, which involve the intrusion of government, not private parties, into 
the lives of citizens. 

However, a member of the Senate panel. Sen. Paul Simon, D-IL, is sponsor of a bill that 
would require telephone monitoring to be preceded by an audible warning tone. This is 
known as the “beeper bill.” Sens. Alan Simpson, R-WY, Patrick Leahy, D-VT, and Simon 
are sponsors of a bill to assure privacy of a citizen’s home video rental records. Their bill is 
a response to the publicizing of video rental records of Judge Bork and Colonel North 
during their appearances before Congressional hearings. 

A House Judiciary staff member says there is a possibility that the telephone monitoring bill 
may be expanded to include provisions on computer security. 

The House panel will have a new chairman next year. Rep. Jack Brooks, D-TX, succeeds 
Rep. Peter Rodino, D-NJ, who is retiring. 

Brooks, as chairman of the Government Operations Committee, was fond of staging hear¬ 
ings with all the news media trappings, including leaks in advance of titillating investigative 
information and loud, angry lecturing of witnesses, who were usually senior industry execu¬ 
tives. 


Source: https://www.industrydocuments.ucsf.edu/docs/fsvlOOOO 
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Leber Committees 

The Senate and House labor committees are more concerned than the judidary commit¬ 
tees with labor-management issues. 

The Senate labor committee took the lead on polygraph legislation. The committee action 
was driven by a concern for accuracy in lie detector test results, and that is the committee’s 
general concern on drug testing. Staff members arc studying the possibilities of mandating 
more accurate drug test procedures and laboratory standards. 


Source: https://www.industrydocuments.ucsf.edu/docs/fsvlOOOO 
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THIRD-PARTY ALLIES 



$ 


Organization AJjjes 

A third-party ally program can build and sustain support for the issue from among diverse, 
influential, national, special interest groups. Such groups can be educated and motivated to 
act in support of the issue based on their commitment to action on behalf of their members 
and constituents. Moreover, these groups, in turn, become channels by which broader 
segments of the public can be educated and mobilized to support the issue. 

This approach yields powerful evidence of broad public interest and support and dramati¬ 
cally underscores the implications of the issue for a large and diverse cross section of the 
American public. 

Such widespread support broadens the issue beyond what might otherwise be viewed 
politically as a single industry or single interest issue. In effect, it raises the political price 
placed on an elected official’s position. 

The third-party lobby can operate in a variety of ways, including coalitions, grass-roots 
programs, public forums, by-lined articles, testimony, or direct contact with elected officials 
by representatives of participating third-party national groups. 

The following national constituencies have a clear and compelling stake in the privacy issue: 

o Women 
o Ethnics 
o Blacks 
o Civil libertarians 
o Consumer Groups 

o Organized Labor 

o Professional and Trade Groups 
o Hobbyists 
o Older Worker Advocates 

o Associations representing individuals with disabilities 
o First Amendment proponents 

Identified below are examples of leading national groups within each category, which we 
believe are potential allies. These organizations are the types that could be targeted in this 
ally program. There are a wide variety of national associations and groups representing the 
interests of each of these constituencies. 

Describing his committee members* stance, a Senate staff member said if the panel was to 
receive complaints about employer surveillance of the employees after work, the committee 
would probably act. He also brought up genetic testing, saying the committee would 


Source: https://www.industrydocuments.ucsf.edu/docs/fsvlOOOO 
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probably act if employers sought to screen employees on the basis of their genes. Such a ^ 
test is discrimination against the handicapped, he said. 

On the House side, a labor committee staff member says there is concern about accuracy in 
drug testing, but no consensus except that government testing would have to be addressed 
before moving on to drug testing in the private sector. 

Another House committee staff member says a trend may materialize in which government 
moves away from privacy issues, settling on the “just cause” approach. This approach 
would confine a company to firing an employee for only business reasons. 

Montana is the only state with a just-cause law. The intent of the law is to prohibit em¬ 
ployers from firing for whatever reason other than business. Amplifying, a House member 
says that IBM has a virtual lifestyle code for its employees, violation of which results in their 
dismissal, and there is no federal law protecting the employee. 

During the last House session. Rep. Don Edwards, D-CA,was chief sponsor of the beeper 
bill; Rep. A1 McCandless, R-CA, the video rental bill; Rep. Charles Schumer, D-NY, two 
bills, one requiring a second evaluation of positive drug test results, and another applying 
provisions of the Fair Credit Recording Act to national rental service screening methods. 
Security would be tightened for disclosure of federal tax, social security and census informa¬ 
tion with enactment of a bill offered by Rep. Bill Nelson, D-FL. 

This year, it remains to be seen if there is the climate for comprehensive action by Con¬ 
gress. 

There is a crazy-quilt of rules, policies, state laws, court and arbitrator decisions upon the 
land and that situation often is often used as justification for comprehensive federal action. 

For each constituency, we identify a potential “point of departure” for generating issue 
support. Specific “hot buttons” to be pressed in stimulating support will be identified for 
each category and group as we begin our process. Our research to this point has not 
benefited from direct discussion with the groups to precisely gauge their specific current 
interests on the privacy issue. More precise messages will emerge and be refined as we 
begin our discussions with the leadership of each group. 


Source: https://www.industrydocuments.ucsf.edu/docs/fsvlOOOO 
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WOMEN 


. Examples: National Organization of Women* 

| Women’s Equity Action League* 

Women’s Legal Defense Fund 
9 to 5, National Association of Working Women 

\ 

A preliminary point of departure for discussion with women’s groups might revolve around 
j employment discrimination against single mothers and pregnant women. 

ETHNICS 


J 



0 


1 


-J 



n 

Q 


o 



] 


Examples: Arab-American Anti-Discrimination Committee 
B’nai B’rith Anti-Defamation League 
National Italian American Foundation 
LULAC* 

National Council of LaBaza* 

A point of departure for discussions with ethnic groups would be issues relating to discrimi¬ 
nation based on ethnic stereotype. 

BLACKS 


Examples: National Urban League* 

NAACP* 

National Council of Negro Women* 

National Conference of Black Mayors* 

National Black Caucus of State Legislators* 

Exploratory discussions with national associations representing the interests of Blacks will 
begin with discussion on racial stereotypes and discrimination. 

CIVIL LIBERTARIANS 

Examples: Common Cause 

People for the American Way* 

ACLU* 

Americans for Democratic Action* 

CATO Institute* 

A point of departure in our discussions with these groups likely would face the privacy issue 
head on and explore the issue of big business as Big Brother. 


* Indicates current/previous Philip Morris support to an or ganizati on. 
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CONSUMER GROUPS 
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Examples: National Consumers League 

Consumer Federation of America 
Consumers Union 

Exploratory discussions with consumer groups might point to the privacy issue as it relates 
to the potential for consumer advocacy to be threatened and the potential of consumers’ 
credit history to be exploited by employers. 

ORGANIZED LABOR 

Examples: AFL-CIO* 

Air line Pilots Association, International* 

Association of Flight Attendants 
Coalition of Labor Union of Women* 

United Auto Workers* 

The point of departure for discussion with unions would likely go directly to workers* 
rights. (We recognize that labor is being handled at this point by Pete Sparber.) 

PROFESSIONALS/TRADE ASSOCIATIONS 

Examples: International Association of Firefighters 

International Association of Women Police 
National Police Officers Association 
National Education Association 
American Federation of Government Employees 
American Nurses’ Association 
American library Association 
National Association of Video Distributors 
Distilled Spirits Council of America 

The precise messages would relate to each of the group’s specific privacy issues, e.g., off- 
the-job behavior, as they relate to potential employer abuse. 

HOBBYISTS 

Examples: National Rifle Association* (gun owners) 

International Hot Rod Association (race car drivers). 

Aircraft Owners and Pilots Association (pilots) 

Message development with these and other such groups would begin with discussion 
around off-thc-job high risk behavior and the potential for employer discrimination. 

* Indicates current/previous Philip Morris support to an organization. 
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PIPER WORKER ADVOCATES 


n 


Examples: Older Women’s League 

American Association of Retired Persons 
National Council on the Aging* 

National Council of Senior Citizens 

The privacy issue relates directly to national groups representing the interests of older 
workers. Age discrimination is a primary concern of these groups. 

ASSOCIATIONS REPRESENTING INDIVIDUALS WITH DISABILITIES 

Examples: Epilepsy Foundation of America (epileptics) 

Cancer Hopefuls United (cancer patients) 

Council for Understanding Mental Illness (individuals in therapy) 

National Association of Protection and Advocacy Systems (handicapped) 

Discussions with associations representing individuals with impairments might relate to the 
potential for discrimination on the part of employers. 

FIRST AMENDMENT PROPONENTS 

Examples: Sigma Delta Chi (journalists) 

American Publishers Association 
National Newspaper Publishers Association* 

National Artists Equity Association 
American Association of Advertising Agencies* 

Mountain States Legal Foundation* 

The discussions with each of these types of groups likely would begin with the issue of 
encroachment on First Amendment rights. 

POTENTIAL ALLIES/SPOKESPERSONS 

The following men and women are identified as likely candidates, based on a review of their 
writings and comments to reporters to be approached through third parties as op-ed advo¬ 
cates. Some of their remarks are provided to suggest a sense of their thinking and prospects 
for legislative action. 

Amoricon Civil Ubarllei Union 

Allan Adler 
Legislative counsel 
Washington 


* Indicates current/previous Philip Morris support to an organization. 
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